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SITE MARKETING AGREEMENT

This Site Marketing Agreement (the “Agreement”) is made and entered into on the latest 
date set forth on the signature page below (“Effective Date”), by and between Diamond Towers 
V LLC, a Delaware limited liability company having an address at 120 Mountain Avenue, 
Springfield, New Jersey 07081 (“Diamond”), and ____________, a _________political 
subdivision having an address at 
____________________________________________(“Entity”).  Diamond and Entity shall each 
be referred to as “Party” and together as “Parties.”

WITNESSETH

WHEREAS, this Agreement covers those certain properties, towers, and other structures 
that are owned, leased, operated, or otherwise controlled by the Entity as designated on the attached 
Exhibit A, Included Properties, which is incorporated herein by reference for all purposes (each, a 
“Property,” and collectively the “Properties”); and  

WHEREAS, Entity has determined that a public purpose may be served by the 
development of wireless communication infrastructure on the Properties; and

WHEREAS, Entity desires to retain Diamond to exclusively market existing wireless 
infrastructure and manage the development of new or expanded wireless communication 
infrastructure on the Properties, including existing and newly developed structures for macro sites 
and small cells. These services will include marketing the Properties to any wireless 
communication operators or other tenants (each a “Tenant” or, if more than one, “Tenants”) 
interested in locating communications equipment on or in (a) existing towers, buildings, rooftops, 
kiosks, or other existing structures located on the Properties (each, an “Existing Structure”) and 
(b) new structures built on the Properties (each, a “New Structure”); and  

WHEREAS, Diamond, having expertise in the field of telecommunications site 
management and development, is agreeable to being Entity’s exclusive representative for purposes 
of marketing the Properties to potential Tenants as described herein;
 

NOW, THEREFORE, in consideration of the mutual promises contained herein and for 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, Entity and Diamond agree as follows:

Section 1. Engagement:

Entity hereby grants Diamond the exclusive right during the Term, as herein defined, to market 
the Properties for telecommunication use by Tenants, including without limitation macro site 
infrastructure and small cell infrastructure. Any Property that Entity wishes to include in 
Diamond’s exclusive marketing rights is set forth in Exhibit A, Included Properties, attached 
hereto. The Parties may mutually agree to update Exhibit A from time to time during the Term to 
add properties to the list of “Properties” for which Diamond will have the exclusive right and 
license to market hereunder, provided that any such updates to Exhibit A are approved and signed 
by authorized representatives of each Party. Further, Entity reserves the right to remove any 
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Property from the list by notifying Diamond in writing if the Property is required for Entity 
purposes. 

Section 2. Duties of Diamond and Entity – Roles and Responsibilities:

2.1 Diamond shall utilize its sales force to market the Properties to Tenants. The 
marketing may include the following:

2.1.1 The development and distribution of Entity and Property-specific 
marketing materials, including presentations and marketing sheets which highlight 
attributes of the locations and carrier coverage analysis;

2.1.2 Incorporation of the Properties and Existing Structures into 
Diamond’s database for marketing to potential Tenants; and

2.1.3 Meetings with wireless communication companies, including 
Verizon, AT&T, T-Mobile, Dish Network, and cable companies, among others, to 
market the Properties.

2.2 Following a potential Tenant’s indication of interest to colocate or attach wireless 
communications equipment on a Property, Diamond shall submit information on 
the potential colocation or attachment to Entity for review, including the form of 
agreement as follows:  (i) a lease/sublease agreement between Entity and Diamond 
for a colocation on an Existing Structure (a “Antenna Site Lease Agreement”) 
utilizing the form attached hereto as Exhibit B, with Diamond leasing space from 
Entity on the Existing Structure and subleasing or licensing that space to the Tenant 
pursuant to an agreement between Diamond and Tenant, or (ii) a ground lease 
agreement (a “Ground Lease Agreement”) between Entity and Diamond for a 
colocation of a New Structure utilizing the form attached hereto as Exhibit C with 
Entity leasing an agreed upon portion of the applicable Property to Diamond for 
the construction, ownership, operation, and maintenance by Diamond of any such 
New Structure.  The terms Antenna Site Lease Agreement and Ground Lease 
Agreement may collectively be referred to as the “Leases” or individually as a 
"Lease.")  In each of romanette (i) and (ii) above, Diamond will be granted a 
leasehold interest in the applicable Property, subject to the terms and conditions 
herein.  Whether or not to accept any Lease, and on what terms, shall be in the sole 
discretion of Entity. Nothing herein shall require Entity to enter into any Lease or 
other agreement. No Lease or other agreement shall be effective unless and until all 
requisite approvals have been received by Entity including, as necessary, approval 
of its governing body. Diamond acknowledges that any Lease provided herein is an 
ancillary use of Entity’s Property, and nothing in this Agreement shall interfere 
with the Property’s use for Entity’s purposes. Entity, by and through its governing 
body, retains ultimate and exclusive authority to control all aspects of the Property’s 
use, including the right to determine at any time that a Property may be withdrawn 
from consideration for a Lease transaction.
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2.3 In relation to any opportunity generated under this Agreement, Diamond shall 
provide Entity services including consulting; project management; regulatory and 
zoning approvals; community outreach; site management; existing tenant 
management (if applicable) site administration; and any other services agreed 
between the Parties. Diamond shall be responsible for compliance with all 
applicable local, state, and federal laws and regulations related to use of all 
Properties pursuant to this Agreement.

Section 3. Access to the Properties:

3.1 Entity acknowledges that, for Diamond to perform its duties, Diamond and its 
agents will require access to the Properties.  Diamond shall have the right, upon 
prior notice to Entity as set forth herein, to grant access to and from the Properties 
to Diamond’s employees and agents, and any Tenants, so long as the same does not 
interfere with Entity’s use of the Properties and is for the purposes of facilitating 
Diamond’s rights and obligations under this Agreement. When accessing any 
Property, Diamond, its employees, agents, and any Tenants shall comply with all 
Entity safety, security, and access protocols and requirements. Diamond shall 
ensure that all of its employees, agents, and representatives comply with all 
applicable federal, state, and local laws, regulations, and ordinances, as well as 
all policies, rules, and procedures of the Entity while present on school district 
property or otherwise interacting with students, staff, or facilities.  Diamond shall 
be responsible for ensuring its employees, agents, and representatives are 
informed of the requirements at all times.   Diamond shall provide Entity’s 
designated contact (as listed in this agreement or as may be updated by Entity in 
writing) with at least seventy-two (72) hours’ written notice prior to accessing any 
Property. Entity shall provide any safety, security, and access protocols for such 
Property to Diamond upon such request for access. 

Entity Contact for Property Access:   ____________________________
____________________________
____________________________

Section 4. Term and Compensation:

4.1 The term of this Agreement shall commence on the Effective Date and, unless 
terminated earlier as provided herein, shall continue in effect for a period of five 
(5) years following the Effective Date (the “Initial Term”). This Agreement may 
be extended for an additional five (5)-year term (“Extension Term”) upon the 
mutual consent of Entity and Diamond, including receipt of all requisite approvals. 
The Initial Term and Extension Term may be collectively referred to as the 
“Term.”

4.2 Entity shall have no obligation to compensate Diamond for any services performed 
pursuant to this Agreement. Diamond shall be responsible for all costs incurred in 
performance and shall have no right to reimbursement from Entity for any of its 
expenses, including without limitation expenses incurred for securing necessary 
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permits and approvals to construct or install wireless communication equipment 
and related structures. Diamond acknowledges that it has received consideration 
for the performance of its obligations under this Agreement by virtue of the right 
granted to enter potential Lease transactions.

4.3 The compensation owed by Diamond to Entity related to any Lease shall be as 
further described in Exhibit D, attached hereto and a made a part hereof. Diamond’s 
payment of any compensation to Entity will be as set forth in the applicable Lease.  

Section 5. Insurance: 

5.1 Diamond shall maintain in full force and effect throughout the Term commercial 
general liability insurance with a combined single limit of at least One Million 
Dollars ($1,000,000) per occurrence and Two Million Dollars ($2,000,000) in the 
aggregate, which insurance shall name Entity as an additional insured.  

5.2 Diamond shall purchase and maintain Workers’ Compensation as required by 
statute and Employer’s Liability insurance.

5.3 Diamond shall purchase and maintain business automobile liability insurance, 
applying to owned, non-owned, and hired automobiles in an amount not less than 
$1,000,000 for bodily injury, including death to any one person, and for property 
damage on account of any one occurrence. The policy shall insure any vehicle used 
in connection with Diamond’s obligations under this Agreement. A “Waiver of 
Subrogation” in favor of Entity shall be provided.

5.4 Diamond shall purchase and maintain professional liability insurance that will 
cover all acts, errors, or omissions and breach or disclosure of personal information 
by Diamond in the amount of $1,000,000 per claim, with an annual aggregate of at 
least $2,000,000.

5.5 Diamond shall promptly, upon execution of this Agreement and on an annual basis 
throughout the Term, furnish certificates of insurance and proof of the required 
insurance and endorsements demonstrating compliance with the above 
requirements. Certificates shall indicate the name of the insured, the name of the 
insurance company, the name of the agency/agent, the policy number, the term of 
coverage, and the limits of coverage. 

5.6 All insurance carriers will carry and A.M. Best rating of A- or better and be of a 
financial size category of VIII or larger.

Section 6. Indemnification:

Diamond agrees to indemnify, defend, and hold Entity harmless from and against any and all third 
party claims, injury, loss, damage, liability, costs or expenses (including reasonable attorneys’ fees 
and court costs) incurred by or asserted against Entity arising from Diamond’s negligent acts or 
omissions, or Diamond’s intentional acts, related to the activities set forth in this Agreement. 
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Notwithstanding the foregoing, to the extent permitted by law, Diamond’s obligations under this 
Section shall not apply to any claim or liability to the extent determined by a court, arbitrator, or 
tribunal of competent jurisdiction to be based upon the negligence, recklessness, or willful 
behavior of Entity. 

Section 7. Termination for Default:

7.1 In the event of a material breach of this Agreement (a “Default”) by either Party, 
the non-defaulting Party shall provide the defaulting Party with a written notice of 
said Default, providing the defaulting Party with at least thirty (30) days to remedy 
said Default; provided, however, that if any such Default is not capable of being 
cured within the requisite period of time, then so long as the Party charged with 
the Default has diligently pursued such cure of the Default within the prescribed 
period and continues to diligently pursue cure, such Party shall be given the 
reasonably necessary time, as determined in the reasonable discretion of the non-
defaulting party, to cure the Default.  If the Default continues after said cure 
period, the non-defaulting Party may immediately terminate this Agreement. 

7.2 Termination by Entity: Entity may terminate this Agreement upon ninety (90) 
days’ written notice to Diamond if (i) within three (3) years of the Effective Date, 
Diamond’s marketing efforts have failed to yield any executed Lease agreements 
with Tenants regarding the Properties or (ii) the needs of Entity require other use 
of the Properties as determined in Entity’s sole discretion. Termination of this 
Agreement pursuant to this Section 7.2 shall not terminate any active Leases, 
which Leases may only be terminated by their own terms. Notwithstanding the 
foregoing, and to the extent such termination is not due to subsection (ii) above, if 
Diamond has received bona fide interest from a Tenant to collocate on a Property 
within three (3) years of the Effective Date, Diamond shall be entitled to continue 
working with such Tenant, post termination, to finalize a Lease. Such Lease shall 
remain subject to the terms and conditions of this Agreement.  For purposes of this 
Section, “bona fide interest” means a proposal, written expression of interest 
regarding a specific Property or Properties, commencement of formal negotiation 
of terms, or other documented expression of specific intent or interest by a 
potential Tenant regarding a Property. “Bone fide interest” shall not include 
receipt, general response, or informal communications regarding marketing of 
properties not specific to a particular Entity Property or Properties. 

Section 8. Successors and Assigns:

This Agreement may not be transferred or assigned by Diamond without the express written 
consent of Entity.  To the extent permitted by law and if a transfer or assignment is agreed to by 
Entity, this Agreement shall be binding upon and inure to the benefit of the respective successors 
and assigns of Entity and Diamond.  

Section 9. Entire Agreement:
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This Agreement and the related agreements referred to herein and attached hereto constitute the 
entire agreement between the Parties with respect to the subject matter herein and shall supersede 
all prior agreements and understandings, oral or written, between the Parties hereto concerning the 
subject matter of this Agreement.  No Party has made any oral or written representation other than 
those set forth in this Agreement, and no Party is entering into this Agreement in reliance on any 
representation other than those set forth in this Agreement.

 
Section 10. Notices: 

Any notice, approval, waiver, objection, or other communication (“Notice”) required or 
permitted to be given hereunder or given in regard to this Agreement by one Party to the other 
shall be in writing and the same shall be given and be deemed to have been served and given: (a) 
if hand delivered, when delivered in person to the address set forth hereinafter for the Party to 
whom notice is given; (b) if mailed United States mail, postage prepaid, by Certified Mail, 
Return Receipt Requested, when delivered; or (c) if by overnight delivery by a nationally 
recognized courier, when received by the other Party. Any Party may change its address for 
notices by notice theretofore given in accordance with this Section 10:

If to Entity, to:

_________________
_________________
_________________
Attn:_________________

If to Diamond, to:

Diamond Towers V LLC
120 Mountain Avenue
Springfield, New Jersey 07081
Attention:  Legal Department

Section 11. Headings:

The headings within this Agreement are intended solely for the convenience of reference and shall 
not be considered in construing this Agreement.

Section 12. Governing Law:

This Agreement shall be governed in accordance with the laws of the State of Nebraska, without 
regard to that State’s conflicts laws.  

Section 13. Representations and Warranties:

13.1 Each Party represents and warrants to the other Party that the execution and delivery 
of the Agreement and the performance of such Party’s obligations hereunder have 

http://www.allbusiness.com/legal/contracts-agreements/540-1.html


NE SD SMA Template FINAL 

been duly authorized and that the Agreement is a valid and legal agreement binding 
on the Party and is enforceable in accordance with its terms. 

Section 14.  Limitation on Damages:

Neither Party, nor any of the Parties’ respective parents, subsidiaries, affiliates, governing body 
members, directors, officers, partners, shareholders, members, employees, agents, successors, or 
permitted assigns, will be liable for any special, incidental, indirect, exemplary, punitive or 
consequential damages of any kind whatsoever, including lost profits, lost revenues, lost data, and 
other economic losses, however caused and regardless of whether such damages are foreseeable 
or whether a Party has been advised of their possibility.  These limitations on damages will apply 
regardless of whether the liability arises out of breach of contract, tort, indemnity, or any other 
theory.



NE SD SMA Template FINAL 

IN WITNESS WHEREOF, this Agreement shall become effective on the Effective Date:

ACCEPTED BY:  

[ENTITY]

BY: Draft Only – Do Not Sign

PRINT NAME: 

TITLE:  

DATE:  

ACCEPTED BY: 

Diamond Towers V LLC

BY: Draft Only – Do Not Sign

PRINT NAME: Michael G. Brett

TITLE: COO

DATE: 
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EXHIBIT A
Included Properties
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EXHIBIT B

Antenna Site Lease Agreement Form

[ATTACHED]
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EXHIBIT C

Ground Lease Agreement Form

[ATTACHED]
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EXHIBIT D
Compensation

Existing Structures1

The compensation owed by Diamond to Entity related to any Antenna Site Lease 
Agreement on an Existing Structure shall be seventy-five percent (75%) of the gross monthly 
rents actually collected by Diamond from Tenant(s) ("Colocation Rent").  Diamond’s payment of 
the Colocation Rent to Entity will be as set forth in the Antenna Site Lease Agreement. 
 
New Structures2

Should Diamond construct a New Structure on a Property, Diamond shall pay to Entity 
thirty percent (30%) of Gross Receipts, as hereinafter defined, actually received by Diamond 
from all Tenants on the New Structure during the immediately preceding month.  For any 
Tenants after the second Broadband Tenant, as hereinafter defined, is installed on the New 
Structure, the revenue share to Entity shall increase to forty percent (40%) of Gross Receipts 
actually received by Diamond from such additional Tenants (excluding the first two installed 
Broadband tenants). All the payments described in this paragraph are collectively referred to as 
the “New Structure Rent”. 

Broadband Tenant
Verizon, AT&T, and T-Mobile, and their respective successors and assigns, shall each be 

considered a “Broadband Tenant” for purposes of this Section.

Gross Receipts
"Gross Receipts" means all rents, licenses, and other fees (but excluding third-party 

reimbursements for utilities, taxes, capital contributions, structure modifications, and similar 
pass-through expenses incurred by Diamond) actually received by the Diamond from a Tenant 
pursuant to a particular sublease or sublicense during the applicable month. In no event shall 
Diamond have the right to deduct its expenses from Gross Receipts. If, during any given month, 
a Tenant does not pay any fees to Diamond, then it shall cease to be a Tenant and Entity shall not 
be eligible for any rent relating to that Tenant for that month. Notwithstanding the foregoing, in 
the event a Tenant pays their rent and/or fees to Diamond late in a given month, Diamond shall 
be obligated to pay Entity the revenue share associated with such payment with the following 
month’s Colocation Rent payment.
 
Effect of Termination

For the avoidance of doubt, upon expiration or earlier termination of this Agreement, 
Diamond will remain entitled to continue receiving its percentage of the gross monthly revenue 
received from any Tenants subject to the revenue share arrangements described above and 
subject to the terms of the applicable Lease or other agreement with Entity, and will remain 
obligated to continue paying Entity its share of such revenue sharing payments, until all 
applicable Leases or Tenant Agreements expire or are terminated in accordance with their terms, 
as the case may be, and all applicable Tenants cease paying Colocation Rent, New Structure 

1 An Entity may choose a one-time payment in lieu of an ongoing revenue share for Existing Structures or New 
Structures.
2 The revenue sharing percentage on New Structures assumes a monopole design.
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Rent, and other applicable payments.  This paragraph shall survive the termination of this 
Agreement.


