Community Development Agency following the 6p.m. City Council meeting
Monday, November 18, 2024 7:00 PM
Columbus Community Building/Community Room
2500 14 Street
Columbus, NE 68601

The Mayor and City Council reserve the right to go into closed session as per Section 84-1410 of
the Nebraska Revised Statutes. A current agenda is on file at City Hall, 2500 14 Street,
Columbus, Nebraska. For more information, call 402-562-4224 or visit our website at
www.columbusne.us.

{{Name: Agenda Item Name} }
1. Statement of compliance with Open Meetings Act and roll call.


http://www.columbusne.us/

84-1407. Act, how cited.
Sections 84-1407 to 84-1414 shall be known and may be cited as the Open Meetings Act.

Source: Laws 2004, LB 821, § 34.
84-1408. Declaration of intent; meetings open to public.

It is hereby declared to be the policy of this state that the formation of public policy is public
business and may not be conducted in secret.

Every meeting of a public body shall be open to the public in order that citizens may exercise
their democratic privilege of attending and speaking at meetings of public bodies, except as
otherwise provided by the Constitution of Nebraska, federal statutes, and the Open Meetings Act.

Source: Laws 1975, LB 325, § 1; Laws 1996, LB 900, § 1071; Laws 2004, LB
821, § 35.

Annotations

e Nebraska's public meetings laws do not apply to school board deliberations pertaining
solely to disputed adjudicative facts. McQuinn v. Douglas Cty. Sch. Dist. No. 66, 259 Neb.
720, 612 N.W.2d 198 (2000).

e The primary purpose of the public meetings law is to ensure that public policy is
formulated at open meetings. Marks v. Judicial Nominating Comm., 236 Neb. 429, 461
N.W.2d 551 (1990).

e The public meetings law is broadly interpreted and liberally construed to obtain the
objective of openness in favor of the public, and provisions permitting closed sessions
must be narrowly and strictly construed. Grein v. Board of Education of Fremont, 216
Neb. 158, 343 N.W.2d 718 (1984).

¢ Although a committee was a subcommittee of a natural resources district board, it was not
subject to the Open Meetings Act because there was never a quorum of board members in
attendance and the committee did not hold hearings, make policy, or take formal action on
behalf of the board. Koch v. Lower Loup NRD, 27 Neb. App. 301, 931 N.W.2d 160
(2019).

e A county board of equalization is a public body whose meetings shall be open to the
public. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

84-1409. Terms, defined.
For purposes of the Open Meetings Act, unless the context otherwise requires:

(1)(a) Public body means (i) governing bodies of all political subdivisions of the State of
Nebraska, (i1) governing bodies of all agencies, created by the Constitution of Nebraska, statute,
or otherwise pursuant to law, of the executive department of the State of Nebraska, (iii) all
independent boards, commissions, bureaus, committees, councils, subunits, or any other bodies
created by the Constitution of Nebraska, statute, or otherwise pursuant to law, (iv) all study or
advisory committees of the executive department of the State of Nebraska whether having
continuing existence or appointed as special committees with limited existence, (v) advisory
committees of the bodies referred to in subdivisions (i), (i1), and (iii) of this subdivision, and (vi)
instrumentalities exercising essentially public functions; and



(b) Public body does not include (i) subcommittees of such bodies unless a quorum of the
public body attends a subcommittee meeting or unless such subcommittees are holding hearings,
making policy, or taking formal action on behalf of their parent body, except that all meetings of
any subcommittee established under section 81-15,175 are subject to the Open Meetings Act, (ii)
entities conducting judicial proceedings unless a court or other judicial body is exercising
rulemaking authority, deliberating, or deciding upon the issuance of administrative orders, and
(ii1) the Judicial Resources Commission or subcommittees or subgroups of the commission;

(2) Meeting means all regular, special, or called meetings, formal or informal, of any public
body for the purposes of briefing, discussion of public business, formation of tentative policy, or
the taking of any action of the public body; and

(3) Virtual conferencing means conducting or participating in a meeting electronically or
telephonically with interaction among the participants subject to subsection (2) of section
84-1412.

Source: Laws 1975, LB 325, § 2; Laws 1983, LB 43, § 1; Laws 1989, LB 429, §
42; Laws 1989, LB 311, § 14; Laws 1992, LB 1019, § 124; Laws 1993, LB 635, §
1; Laws 1996, LB 1044, § 978; Laws 1997, LB 798, § 37; Laws 2004, LB 821, §
36; Laws 2007, LB296, § 810; Laws 2011, LB366, § 2; Laws 2021, LB83, § 11;
Laws 2022, LB922, § 12.

Annotations

e A township is a political subdivision, and as such, a township board is subject to the
provisions of the public meetings laws. Steenblock v. Elkhorn Township Bd., 245 Neb.
722,515 N.W.2d 128 (1994).

e A county agricultural society is a public body to which the provisions of the Nebraska
public meetings law are applicable. Nixon v. Madison Co. Ag. Soc'y, 217 Neb. 37, 348
N.W.2d 119 (1984).

¢ Failure by a public governing body, as defined under section 84-1409, R.R.S.1943, to take
and record a roll call vote on an action, as required by section 84-1413(2), R.S.Supp.,1980,
grants any citizen the right to sue for the purpose of having the action declared void. In this
case such failure could not be later corrected by a nunc pro tunc order because there was
no showing that a roll call vote on the disputed action was actually taken, and even if it
was the record showed it was not recorded until over a year later. Sections 23-1301,
R.R.S.1943, and 23-1302, R.R.S.1943, make it the duty of the county clerk to record
proceedings of the board of county commissioners. State ex rel. Schuler v. Dunbar, 208
Neb. 69, 302 N.W.2d 674 (1981).

¢ Although a committee was a subcommittee of a natural resources district board, it was not
subject to the Open Meetings Act because there was never a quorum of board members in
attendance and the committee did not hold hearings, make policy, or take formal action on
behalf of the board. Koch v. Lower Loup NRD, 27 Neb. App. 301, 931 N.W.2d 160
(2019).

e Although the Open Meetings Act does not define "subcommittee," a subcommittee is
generally defined as a group within a committee to which the committee may refer
business. Koch v. Lower Loup NRD, 27 Neb. App. 301, 931 N.W.2d 160 (2019).

e The Open Meetings Act does not require policymakers to remain ignorant of the issues
they must decide until the moment the public is invited to comment on a proposed policy.
By excluding nonquorum subgroups from the definition of a public body, the Legislature



has balanced the public's need to be heard on matters of public policy with a practical
accommodation for a public body's need for information to conduct business. Koch v.
Lower Loup NRD, 27 Neb. App. 301, 931 N.W.2d 160 (2019).

¢ As an administrative agency of the county, a county board of equalization is a public body.
Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

e The electors of a township at their annual meeting are a public body under the Open
Meetings Act. State ex rel. Newman v. Columbus Township Bd., 15 Neb. App. 656, 735
N.W.2d 399 (2007).

e The meeting at issue in this case was a "meeting" within the parameters of subsection (2)
of this section because it involved the discussion of public business, the formation of
tentative policy, or the taking of any action of the public power district. Hansmeyer v.
Nebraska Pub. Power Dist., 6 Neb. App. 889, 578 N.W.2d 476 (1998).

¢ Informational sessions in which the governmental body hears reports are briefings.
Johnson v. Nebraska Environmental Control Council, 2 Neb. App. 263, 509 N.W.2d 21
(1993).

84-1410. Closed session; when; purpose; reasons listed; procedure; right to challenge;
prohibited acts; chance meetings, conventions, or workshops.

(1) Any public body may hold a closed session by the affirmative vote of a majority of its
voting members if a closed session is clearly necessary for the protection of the public interest or
for the prevention of needless injury to the reputation of an individual and if such individual has
not requested a public meeting. The subject matter and the reason necessitating the closed
session shall be identified in the motion to close. Closed sessions may be held for, but shall not
be limited to, such reasons as:

(a) Strategy sessions with respect to collective bargaining, real estate purchases, pending
litigation, or litigation which is imminent as evidenced by communication of a claim or threat of
litigation to or by the public body;

(b) Discussion regarding deployment of security personnel or devices;
(c) Investigative proceedings regarding allegations of criminal misconduct;

(d) Evaluation of the job performance of a person when necessary to prevent needless injury
to the reputation of a person and if such person has not requested a public meeting;

(e) For the Community Trust created under section 81-1801.02, discussion regarding the
amounts to be paid to individuals who have suffered from a tragedy of violence or natural
disaster; or

(f) For public hospitals, governing board peer review activities, professional review
activities, review and discussion of medical staff investigations or disciplinary actions, and any
strategy session concerning transactional negotiations with any referral source that is required by
federal law to be conducted at arms length.

Nothing in this section shall permit a closed meeting for discussion of the appointment or
election of a new member to any public body.

(2) The vote to hold a closed session shall be taken in open session. The entire motion, the
vote of each member on the question of holding a closed session, and the time when the closed
session commenced and concluded shall be recorded in the minutes. If the motion to close



passes, then the presiding officer immediately prior to the closed session shall restate on the
record the limitation of the subject matter of the closed session. The public body holding such a
closed session shall restrict its consideration of matters during the closed portions to only those
purposes set forth in the motion to close as the reason for the closed session. The meeting shall
be reconvened in open session before any formal action may be taken. For purposes of this
section, formal action shall mean a collective decision or a collective commitment or promise to
make a decision on any question, motion, proposal, resolution, order, or ordinance or formation
of a position or policy but shall not include negotiating guidance given by members of the public
body to legal counsel or other negotiators in closed sessions authorized under subdivision (1)(a)
of this section.

(3) Any member of any public body shall have the right to challenge the continuation of a
closed session if the member determines that the session has exceeded the reason stated in the
original motion to hold a closed session or if the member contends that the closed session is
neither clearly necessary for (a) the protection of the public interest or (b) the prevention of
needless injury to the reputation of an individual. Such challenge shall be overruled only by a
majority vote of the members of the public body. Such challenge and its disposition shall be
recorded in the minutes.

(4) Nothing in this section shall be construed to require that any meeting be closed to the
public. No person or public body shall fail to invite a portion of its members to a meeting, and no
public body shall designate itself a subcommittee of the whole body for the purpose of
circumventing the Open Meetings Act. No closed session, informal meeting, chance meeting,
social gathering, email, fax, or other electronic communication shall be used for the purpose of
circumventing the requirements of the act.

(5) The act does not apply to chance meetings or to attendance at or travel to conventions or
workshops of members of a public body at which there is no meeting of the body then
intentionally convened, if there is no vote or other action taken regarding any matter over which
the public body has supervision, control, jurisdiction, or advisory power.

Source: Laws 1975, LB 325, § 3; Laws 1983, LB 43, § 2; Laws 1985, LB 117, §
1; Laws 1992, LB 1019, § 125; Laws 1994, LB 621, § 1; Laws 1996, LB 900, §
1072; Laws 2004, LB 821, § 37; Laws 2004, LB 1179, § 1; Laws 2006, LB 898, §
1; Laws 2011, LB390, § 29; Laws 2012, LB995, § 17.

Annotations

e There is no absolute discovery privilege for communications that occur during a closed
session. State ex rel. Upper Republican NRD v. District Judges, 273 Neb. 148, 728 N.W.2d
275 (2007).

e If a person present at a meeting observes a public meetings law violation in the form of an
improper closed session and fails to object, that person waives his or her right to object at a
later date. Wasikowski v. Nebraska Quality Jobs Bd., 264 Neb. 403, 648 N.W.2d 756
(2002).

e The public interest mentioned in this section is that shared by citizens in general and by the
community at large concerning pecuniary or legal rights and liabilities. Grein v. Board of
Education, 216 Neb. 158, 343 N.W.2d 718 (1984).

e Hearing in closed executive session was contrary to this section since there was no
showing of necessity or reason under subdivision (1)(a), (b), or (c), but did not result in
reversal of board decision. Simonds v. Board of Examiners, 213 Neb. 259, 329 N.W.2d 92



(1983).

e Negotiations for the purchase of land need not be conducted at an open meeting but the
deliberations of a city council as to whether an offer to purchase real estate should be made
should take place in an open meeting. Pokorny v. City of Schuyler, 202 Neb. 334, 275
N.W.2d 281 (1979).

e Public meeting law was not violated where the Board of Regents of the University of
Nebraska voted to hold a closed session to consider the university president's resignation,

and also discussed the appointment of an interim president during such session. Meyer v.
Board of Regents, 1 Neb. App. 893, 510 N.W.2d 450 (1993).

84-1411. Meetings of public body; notice; method; contents; when available; right to
modify; duties concerning notice; virtual conferencing authorized; requirements;
emergency meeting without notice; appearance before public body; applicability of section.

(1) Until January 1, 2025:

(a) Except as provided in subsection (10) of this section, each public body shall give
reasonable advance publicized notice of the time and place of each meeting as provided in this
subsection. Such notice shall be transmitted to all members of the public body and to the public.

(b)(1) Except as provided in subdivision (1)(b)(ii) of this section, in the case of a public body
described in subdivision (1)(a)(i) of section 84-1409 or such body's advisory committee, such
notice shall be published in a newspaper of general circulation within the public body's
jurisdiction and, if available, on such newspaper's website.

(i1) In the case of the governing body of a city of the second class or village or such body's
advisory committee or the governing body of a rural or suburban fire protection district, such
notice shall be published by:

(A) Publication in a newspaper of general circulation within the public body's jurisdiction
and, if available, on such newspaper's website; or

(B) Posting written notice in three conspicuous public places in such city, village, or district.
Such notice shall be posted in the same three places for each meeting.

(ii1) In the case of a public body not described in subdivision (1)(b)(i) or (ii) of this section,
such notice shall be given by a method designated by the public body.

(iv) In case of refusal, neglect, or inability of the newspaper to timely publish the notice, the
public body shall (A) post such notice on its website, if available, and (B) post such notice in a
conspicuous public place in such public body's jurisdiction. The public body shall keep a written
record of such posting. The record of such posting shall be evidence that such posting was done
as required and shall be sufficient to fulfill the requirement of publication.

(c) In addition to a method of notice required by subdivision (1)(b)(i) or (ii) of this section,
such notice may also be provided by any other appropriate method designated by such public
body or such advisory committee.

(d) Each public body shall record the methods and dates of such notice in its minutes.

(e) Such notice shall contain an agenda of subjects known at the time of the publicized notice
or a statement that the agenda, which shall be kept continually current, shall be readily available
for public inspection at the principal office of the public body during normal business hours.



Agenda items shall be sufficiently descriptive to give the public reasonable notice of the matters
to be considered at the meeting. Except for items of an emergency nature, the agenda shall not be
altered later than (i) twenty-four hours before the scheduled commencement of the meeting or
(i1) forty-eight hours before the scheduled commencement of a meeting of a city council or
village board scheduled outside the corporate limits of the municipality. The public body shall
have the right to modify the agenda to include items of an emergency nature only at such public
meeting.

(2) Beginning January 1, 2025:

(a) Except as provided in subsection (10) of this section, each public body shall give
reasonable advance publicized notice of the time and place of each meeting as provided in this
subsection. Such notice shall be transmitted to all members of the public body and to the public.

(b)(1) Except as provided in subdivision (2)(b)(i1) of this section, in the case of a public body
described in subdivision (1)(a)(i) of section 84-1409 or such body's advisory committees, such
notice shall be given by:

(A)(I) Publication in a newspaper of general circulation within the public body's jurisdiction
that is finalized for printing prior to the time and date of the meeting, (II) posting on such
newspaper's website, if available, and (III) posting on a statewide website established and
maintained as a repository for such notices by a majority of Nebraska newspapers. Such notice
shall be placed in the newspaper and on the websites by the newspaper; or

(B)(I) Posting to the newspaper's website, if available, and (II) posting to a statewide website
established and maintained as a repository for such notices by a majority of Nebraska
newspapers if no edition of a newspaper of general circulation within the public body's
jurisdiction is to be finalized for printing prior to the time and date of the meeting. Such notice
shall be placed in the newspaper and on the websites by the newspaper.

(i1) In the case of the governing body of a city of the second class or village, any advisory
committee of such governing body, or the governing body of a rural or suburban fire protection
district, such notice shall be given by:

(A)(I) Publication in a newspaper of general circulation within the public body's jurisdiction
that is finalized for printing prior to the time and date of the meeting, (II) posting on such
newspaper's website, if available, and (III) posting on a statewide website established and
maintained as a repository for such notices by a majority of Nebraska newspapers. Such notice
shall be placed in the newspaper and on the websites by the newspaper;

(B)(I) Posting to the newspaper's website, if available, and (II) posting on a statewide website
established and maintained as a repository for such notices by a majority of Nebraska
newspapers if no edition of a newspaper of general circulation within the public body's
jurisdiction is to be finalized for printing prior to the time and date of the meeting. Such notice
shall be placed in the newspaper and on the websites by the newspaper; or

(C) Posting written notice in three conspicuous public places in such city, village, or district.
Such notice shall be posted by the public body in the same three places for each meeting.

(ii1) In the case of a public body not described in subdivision (2)(b)(i) or (ii) of this section,
such notice shall be given by a method designated by the public body.

(iv) In case of refusal, neglect, or inability of the newspaper to publish the notice, the public



body shall (A) post such notice on its website, if available, (B) submit a post on a statewide
website established and maintained as a repository for such notices by a majority of Nebraska
newspapers, and (C) post such notice in a conspicuous public place in such public body's
jurisdiction. The public body shall keep a written record of such posting. The record of such
posting shall be evidence that such posting was done as required and shall be sufficient to fulfill
the requirement of publication.

(3)(a) The following entities may hold a meeting by means of virtual conferencing if the
requirements of subdivision (3)(b) of this section are met:

(1) A state agency, state board, state commission, state council, or state committee, or an
advisory committee of any such state entity;

(i) An organization, including the governing body, created under the Interlocal Cooperation
Act, the Joint Public Agency Act, or the Municipal Cooperative Financing Act;

(ii1) The governing body of a public power district having a chartered territory of more than
one county in this state;

(iv) The governing body of a public power and irrigation district having a chartered territory
of more than one county in this state;

(v) An educational service unit;
(vi) The Educational Service Unit Coordinating Council,

(vil) An organization, including the governing body, of a risk management pool or its
advisory committees organized in accordance with the Intergovernmental Risk Management Act;

(viii) A community college board of governors;

(ix) The Nebraska Brand Committee;

(x) A local public health department;

(xi) A metropolitan utilities district;

(xii) A regional metropolitan transit authority; and

(xiii) A natural resources district.

(b) The requirements for holding a meeting by means of virtual conferencing are as follows:

(1) Reasonable advance publicized notice is given as provided in subsections (1) and (2) of
this section, including providing access to a dial-in number or link to the virtual conference;

(i1)) In addition to the public's right to participate by virtual conferencing, reasonable
arrangements are made to accommodate the public's right to attend at a physical site and
participate as provided in section 84-1412, including reasonable seating, in at least one
designated site in a building open to the public and identified in the notice, with: At least one
member of the entity holding such meeting, or his or her designee, present at each site; a
recording of the hearing by audio or visual recording devices; and a reasonable opportunity for
input, such as public comment or questions, is provided to at least the same extent as would be



provided if virtual conferencing was not used;

(ii1) At least one copy of all documents being considered at the meeting is available at any
physical site open to the public where individuals may attend the virtual conference. The public
body shall also provide links to an electronic copy of the agenda, all documents being considered
at the meeting, and the current version of the Open Meetings Act; and

(iv) Except as otherwise provided in this subdivision, subsection (1) of section 70-1014,
subsection (2) of section 70-1014.02, or subsection (4) of section 79-2204, no more than one-half
of the meetings of the state entities, advisory committees, boards, councils, organizations, or
governing bodies are held by virtual conferencing in a calendar year. In the case of (A) an
organization created under the Interlocal Cooperation Act that sells electricity or natural gas, (B)
an organization created under the Municipal Cooperative Financing Act, (C) a governing body of
a risk management pool and any advisory committee of such governing body, or (D) any
advisory committee of any state entity created in response to the Opioid Prevention and
Treatment Act, such organization, governing body, or committee may hold more than one-half of
its meetings by virtual conferencing if such organization holds at least one meeting each calendar
year that is not by virtual conferencing.

(4) Virtual conferencing, emails, faxes, or other electronic communication shall not be used
to circumvent any of the public government purposes established in the Open Meetings Act.

(5) The secretary or other designee of each public body shall maintain a list of the news
media requesting notification of meetings and shall make reasonable efforts to provide advance
notification to them of the time and place of each meeting and the subjects to be discussed at that
meeting.

(6) When it is necessary to hold an emergency meeting without reasonable advance public
notice, the nature of the emergency shall be stated in the minutes and any formal action taken in
such meeting shall pertain only to the emergency. Such emergency meetings may be held by
virtual conferencing. The provisions of subsection (5) of this section shall be complied with in
conducting emergency meetings. Complete minutes of such emergency meetings specifying the
nature of the emergency and any formal action taken at the meeting shall be made available to
the public by no later than the end of the next regular business day.

(7) A public body may allow a member of the public or any other witness to appear before
the public body by means of virtual conferencing.

(8)(a) Notwithstanding subsections (3) and (6) of this section, if an emergency is declared by
the Governor pursuant to the Emergency Management Act as defined in section 81-829.39, a
public body the territorial jurisdiction of which is included in the emergency declaration, in
whole or in part, may hold a meeting by virtual conferencing during such emergency if the
public body gives reasonable advance publicized notice as described in subsections (1) and (2) of
this section. The notice shall include information regarding access for the public and news
media. In addition to any formal action taken pertaining to the emergency, the public body may
hold such meeting for the purpose of briefing, discussion of public business, formation of
tentative policy, or the taking of any action by the public body.

(b) The public body shall provide access by providing a dial-in number or a link to the virtual
conference. The public body shall also provide links to an electronic copy of the agenda, all
documents being considered at the meeting, and the current version of the Open Meetings Act.
Reasonable arrangements shall be made to accommodate the public's right to hear and speak at



the meeting and record the meeting. Subsection (5) of this section shall be complied with in
conducting such meetings.

(c) The nature of the emergency shall be stated in the minutes. Complete minutes of such
meeting specifying the nature of the emergency and any formal action taken at the meeting shall
be made available for inspection as provided in subsection (5) of section 84-1413.

(9) In addition to any other statutory authorization for virtual conferencing, any public body
not listed in subdivision (3)(a) of this section may hold a meeting by virtual conferencing if:

(a) The purpose of the virtual meeting is to discuss items that are scheduled to be discussed
or acted upon at a subsequent non-virtual open meeting of the public body;

(b) No action is taken by the public body at the virtual meeting; and
(c) The public body complies with subdivisions (3)(b)(i) and (ii) of this section.

(10) This section does not apply to a meeting of the Nebraska Power Review Board or a
public power district, a public power and irrigation district, an electric membership association,
an electric cooperative company, a municipality having a generation and distribution system, or a
registered group of municipalities if such meeting is subject to section 70-1034.

Source: Laws 1975, LB 325, § 4; Laws 1983, LB 43, § 3; Laws 1987, LB 663, §
25; Laws 1993, LB 635, § 2; Laws 1996, LB 469, § 6; Laws 1996, LB 1161, § 1;
Laws 1999, LB 47, § 2; Laws 1999, LB 87, § 100; Laws 1999, LB 461, § 1; Laws
2000, LB 968, § 85; Laws 2004, LB 821, § 38; Laws 2004, LB 1179, § 2; Laws
2006, LB 898, § 2; Laws 2007, LB199, § 9; Laws 2009, LB361, § 2; Laws 2012,
LB735, § 1; Laws 2013, LB510, § 1; Laws 2017, LB318, § 1; Laws 2019, LB212,
§ 5; Laws 2020, LB148, § 3; Laws 2021, LB83, § 12; Laws 2022, LB742, § 1;
Laws 2022, LB908, § 1; Laws 2022, LB922, § 13; Laws 2024, LB287, § 74;
Laws 2024, LB399, § 4; Laws 2024, LB1370, § 8.

Note: The Revisor of Statutes has pursuant to section 49-769 correlated LB287,
section 74, with LB399, section 4, and LB1370, section &8, to reflect all
amendments.

Note: Changes made by LB287 became operative April 17, 2024. Changes made
by LB399 became effective July 19, 2024. Changes made by LB1370 became
operative July 19, 2024.

Cross References

e Emergency Management Act, see section 81-829.36.
Intergovernmental Risk Management Act, see section 44-4301.
Interlocal Cooperation Act, see section 13-801.

Joint Public Agency Act, see section 13-2501.

Municipal Cooperative Financing Act, see section 18-2401.
Opioid Prevention and Treatment Act, see section 71-2485.

Annotations

e Under subsection (1) of this section, the Legislature has imposed only two conditions on



the public body's notification method of a public meeting: (1) It must give reasonable
advance publicized notice of the time and place of each meeting and (2) it must be
recorded in the public body's minutes. City of Elkhorn v. City of Omaha, 272 Neb. 867,
725 N.W.2d 792 (2007).

e An emergency is "(a)ny event or occasional combination of circumstances which calls for
immediate action or remedy; pressing necessity; exigency; a sudden or unexpected
happening; an unforeseen occurrence or condition." Steenblock v. Elkhorn Township Bd.,
245 Neb. 722, 515 N.W.2d 128 (1994).

e An agenda which gives reasonable notice of the matters to be considered at a meeting of a
city council complies with the requirements of this section. Pokorny v. City of Schuyler,
202 Neb. 334, 275 N.W.2d 281 (1979).

e When notice is required, a notice of a special meeting of a city council posted in three
public places at 10:00 p.m. on the day preceding the meeting is not reasonable advance
publicized notice of a meeting as is required by this section. Pokorny v. City of Schuyler,
202 Neb. 334, 275 N.W.2d 281 (1979).

e Teacher waived right to object to lack of public notice in board of education employment
hearing by voluntary participation in the hearing without objection. Alexander v. School
Dist. No. 17, 197 Neb. 251, 248 N.W.2d 335 (1976).

e A county board of commissioners and a county board of equalization are not required to
give separate notices when the notice states only the time and place that the boards meet
and directs a citizen to where the agendas for each board can be found. Wolf v. Grubbs, 17
Neb. App. 292, 759 N.W.2d 499 (2009).

e A county board of equalization is a public body which is required to give advanced
publicized notice of its meetings. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499
(2009).

e Notice of recessed and reconvened meetings must be given in the same fashion as the
original meeting. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

e True notice of a meeting is not given by burying such in the minutes of a prior board
proceeding. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

e An agenda notice which merely stated "work order reports" was an inadequate notice
under this section because it did not give interested persons knowledge that plans for a 345
kv transmission line through the district was going to be discussed and voted upon at the
meeting. Inadequate agenda notice under this section meant there was a substantial
violation of the public meeting laws; however, later actions by the board of directors cured
the defects in notice, and such actions were in substantial compliance with the statute.
Hansmeyer v. Nebraska Pub. Power Dist., 6 Neb. App. 889, 578 N.W.2d 476 (1998).

84-1412. Meetings of public body; rights of public; public body; powers and duties.

(1) Subject to the Open Meetings Act, the public has the right to attend and the right to speak
at meetings of public bodies, and all or any part of a meeting of a public body, except for closed
sessions called pursuant to section 84-1410, may be videotaped, televised, photographed,
broadcast, or recorded by any person in attendance by means of a tape recorder, a camera, video
equipment, or any other means of pictorial or sonic reproduction or in writing. Except for closed
sessions called pursuant to section 84-1410, a public body shall allow members of the public an
opportunity to speak at each meeting.

(2) It shall not be a violation of subsection (1) of this section for any public body to make and
enforce reasonable rules and regulations regarding the conduct of persons attending, speaking at,
videotaping, televising, photographing, broadcasting, or recording its meetings, including
meetings held by virtual conferencing.



(3) No public body shall require members of the public to identify themselves as a condition
for admission to the meeting nor shall such body require that the name of any member of the
public be placed on the agenda prior to such meeting in order to speak about items on the
agenda. The body shall require any member of the public desiring to address the body to identify
himself or herself, including an address and the name of any organization represented by such
person unless the address requirement is waived to protect the security of the individual.

(4) No public body shall, for the purpose of circumventing the Open Meetings Act, hold a
meeting in a place known by the body to be too small to accommodate the anticipated audience.

(5) No public body shall be deemed in violation of this section if it holds its meeting in its
traditional meeting place which is located in this state.

(6) No public body shall be deemed in violation of this section if it holds a meeting outside
of this state if, but only if:

(a) A member entity of the public body is located outside of this state and the meeting is in
that member's jurisdiction;

(b) All out-of-state locations identified in the notice are located within public buildings used
by members of the entity or at a place which will accommodate the anticipated audience;

(c) Reasonable arrangements are made to accommodate the public's right to attend, hear, and
speak at the meeting, including making virtual conferencing available at an instate location to
members, the public, or the press, if requested twenty-four hours in advance;

(d) No more than twenty-five percent of the public body's meetings in a calendar year are
held out-of-state;

(e) Out-of-state meetings are not used to circumvent any of the public government purposes
established in the Open Meetings Act; and

(f) The public body publishes notice of the out-of-state meeting at least twenty-one days
before the date of the meeting in a legal newspaper of statewide circulation.

(7) Each public body shall, upon request, make a reasonable effort to accommodate the
public's right to hear the discussion and testimony presented at a meeting.

(8) Public bodies shall make available at the meeting or the instate location for virtual
conferencing as required by subdivision (6)(c) of this section, for examination and copying by
members of the public, at least one copy of all reproducible written material to be discussed at an
open meeting, either in paper or electronic form. Public bodies shall make available at least one
current copy of the Open Meetings Act posted in the meeting room at a location accessible to
members of the public. At the beginning of the meeting, the public shall be informed about the
location of the posted information.

Source: Laws 1975, LB 325, § 5; Laws 1983, LB 43, § 4; Laws 1985, LB 117, §
2; Laws 1987, LB 324, § 5; Laws 1996, LB 900, § 1073; Laws 2001, LB 250, § 2;
Laws 2004, LB 821, § 39; Laws 2006, LB 898, § 3; Laws 2008, LB962, § 1;
Laws 2021, LBS83, § 13; Laws 2024, LB43, § 21.

Operative Date: July 19, 2024



Annotations

¢ To preserve an objection that a public body failed to make documents available at a public
meeting as required by subsection (8) of this section, a person who attends a public
meeting must not only object to the violation, but must make that objection to the public
body or to a member of the public body. Stoetzel & Sons v. City of Hastings, 265 Neb.
637, 658 N.W.2d 636 (2003).

84-1413. Meetings; minutes; roll call vote; secret ballot; when; agenda and minutes;
required on website; when.

(1) Each public body shall keep minutes of all meetings showing the time, place, members
present and absent, and the substance of all matters discussed.

(2) Any action taken on any question or motion duly moved and seconded shall be by roll
call vote of the public body in open session, and the record shall state how each member voted or
if the member was absent or not voting. The requirements of a roll call or viva voce vote shall be
satisfied by a public body which utilizes an electronic voting device which allows the yeas and
nays of each member of such public body to be readily seen by the public.

(3) The vote to elect leadership within a public body may be taken by secret ballot, but the
total number of votes for each candidate shall be recorded in the minutes.

(4) The minutes of all meetings and evidence and documentation received or disclosed in
open session shall be public records and open to public inspection during normal business hours.

(5) Minutes shall be written or kept as an electronic record and shall be available for
inspection within ten working days or prior to the next convened meeting, whichever occurs
earlier, except that cities of the second class and villages may have an additional ten working
days if the employee responsible for writing or keeping the minutes is absent due to a serious
illness or emergency.

(6) Beginning July 31, 2022, the governing body of a natural resources district, the city
council of a city of the metropolitan class, the city council of a city of the primary class, the city
council of a city of the first class, the county board of a county with a population greater than
twenty-five thousand inhabitants, and the school board of a school district shall make available
on such entity's public website the agenda and minutes of any meeting of the governing body.
The agenda shall be placed on the website at least twenty-four hours before the meeting of the
governing body. Minutes shall be placed on the website at such time as the minutes are available
for inspection as provided in subsection (5) of this section. This information shall be available on
the public website for at least six months.

Source: Laws 1975, LB 325, § 6; Laws 1978, LB 609, § 3; Laws 1979, LB 86, §
9; Laws 1987, LB 663, § 26; Laws 2005, LB 501, § 1; Laws 2009, LB361, § 3;
Laws 2015, LB365, § 2; Laws 2016, LB876, § 1; Laws 2021, LB83, § 14; Laws
2022, LB742, § 2.

Annotations

e Under prior law, if a person present at a meeting observes and fails to object to an alleged
public meetings laws violation in the form of a failure to conduct rollcall votes before



taking actions on questions or motions pending, that person waives his or her right to
object at a later date. Hauser v. Nebraska Police Stds. Adv. Council, 264 Neb. 944, 653
N.W.2d 240 (2002).

e Subsection (2) of this section does not require the record to state that the vote was by roll
call, but requires only that the record show if and how each member voted. Neither does
the statute set a time limit for recording the results of a vote, after which no corrections of
the record can be made. If no intervening rights of third persons have arisen, a board of
county commissioners has power to correct the record of the proceedings had at a previous
meeting so as to make them speak the truth, particularly where the correction supplies
some omitted fact or action and is done not to contradict or change the original record but
to have the record show that a certain action was taken or thing done, which the original
record fails to show. State ex rel. Schuler v. Dunbar, 214 Neb. 85, 333 N.W.2d 652 (1983).

e Failure by a public governing body, as defined under section 84-1409, R.R.S.1943, to take
and record a roll call vote on an action, as required by section 84-1413(2), R.S.Supp.,1980,
grants any citizen the right to sue for the purpose of having the action declared void. In this
case such failure could not be later corrected by a nunc pro tunc order because there was
no showing that a roll call vote on the disputed action was actually taken, and even if it
was the record showed it was not recorded until over a year later. Sections 23-1301,
R.R.S.1943, and 23-1302, R.R.S.1943, make it the duty of the county clerk to record
proceedings of the board of county commissioners. State ex rel. Schuler v. Dunbar, 208
Neb. 69, 302 N.W.2d 674 (1981).

¢ There is no requirement that a public body make a record of where notice was published or
posted. Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

84-1414. Unlawful action by public body; declared void or voidable by district court; when;
duty to enforce open meeting laws; citizen's suit; procedure; violations; penalties.

(1) Any motion, resolution, rule, regulation, ordinance, or formal action of a public body
made or taken in violation of the Open Meetings Act shall be declared void by the district court
if the suit is commenced within one hundred twenty days of the meeting of the public body at
which the alleged violation occurred. Any motion, resolution, rule, regulation, ordinance, or
formal action of a public body made or taken in substantial violation of the Open Meetings Act
shall be voidable by the district court if the suit is commenced more than one hundred twenty
days after but within one year of the meeting of the public body in which the alleged violation
occurred. A suit to void any final action shall be commenced within one year of the action.

(2) The Attorney General and the county attorney of the county in which the public body
ordinarily meets shall enforce the Open Meetings Act.

(3) Any citizen of this state may commence a suit in the district court of the county in which
the public body ordinarily meets or in which the plaintiff resides for the purpose of requiring
compliance with or preventing violations of the Open Meetings Act, for the purpose of declaring
an action of a public body void, or for the purpose of determining the applicability of the act to
discussions or decisions of the public body. It shall not be a defense that the citizen attended the
meeting and failed to object at such time. The court may order payment of reasonable attorney's
fees and court costs to a successful plaintiff in a suit brought under this section.

(4) Any member of a public body who knowingly violates or conspires to violate or who
attends or remains at a meeting knowing that the public body is in violation of any provision of
the Open Meetings Act shall be guilty of a Class IV misdemeanor for a first offense and a Class
III misdemeanor for a second or subsequent offense.



Source: Laws 1975, LB 325, § 9; Laws 1977, LB 39, § 318; Laws 1983, LB 43, §
5; Laws 1992, LB 1019, § 126; Laws 1994, LB 621, § 2; Laws 1996, LB 900, §
1074; Laws 2004, LB 821, § 40; Laws 2006, LB 898, § 4.

Annotations

The Legislature has granted standing to a broad scope of its citizens for the very limited
purpose of challenging meetings allegedly in violation of the Open Meetings Act, so that
they may help police the public policy embodied by the act. Schauer v. Grooms, 280 Neb.
426, 786 N.W.2d 909 (2010).

Any citizen of the state may commence an action to declare a public body's action void.
City of Elkhorn v. City of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).

The reading of ordinances constitutes a formal action under subsection (1) of this section.
City of Elkhorn v. City of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).

If a person present at a meeting observes a public meetings law violation in the form of an
improper closed session and fails to object, that person waives his or her right to object at a
later date. Wasikowski v. Nebraska Quality Jobs Bd., 264 Neb. 403, 648 N.W.2d 756
(2002).

Under the Public Meetings Act, a county lacks capacity to maintain an action to declare its
official conduct "void" for noncompliance with the act. County of York v. Johnson, 230
Neb. 403, 432 N.W.2d 215 (1988).

When a petitioner under this section is successful in the district court, that court may allow
attorney fees. Tracy Corp. II v. Nebraska Pub. Serv. Comm., 218 Neb. 900, 360 N.W.2d
485 (1984).

Informal discussions between the Tax Commissioner and the State Board of Equalization
in which instructions were clarified, with such clarification leading to the amendment of
hearing notices, did not constitute a public meeting subject to the provisions of this
section. Box Butte County v. State Board of Equalization and Assessment, 206 Neb. 696,
295 N.W.2d 670 (1980).

The right to collaterally attack an order made in contravention of the Public Meeting Act
must occur within a period of one year as is specifically provided by this section. Witt v.
School District No. 70, 202 Neb. 63, 273 N.W.2d 669 (1979).

Statutory change, requiring "publicized notice" for board of education employment
hearings, occurring between dates meeting scheduled and conducted, held not to void
proceedings. Alexander v. School Dist. No. 17, 197 Neb. 251, 248 N.W.2d 335 (1976).
Voiding an entire meeting is a proper remedy for violations of the Open Meetings Act.
Once a meeting has been declared void pursuant to Nebraska's public meetings law, board
members are prohibited from considering any information obtained at the illegal meeting.
Wolf v. Grubbs, 17 Neb. App. 292, 759 N.W.2d 499 (2009).

Actions by the board of directors were merely voidable under this section, and not void.
Pursuant to subsection (3) of this section, the plaintiffs were awarded partial attorney fees
because they were successful in having the court declare that the board of directors was in
substantial violation of the statute, even though the plaintiffs did not get the relief
requested of having the board's actions declared void. Hansmeyer v. Nebraska Pub. Power
Dist., 6 Neb. App. 889, 578 N.W.2d 476 (1998).



2. Resolution No. R24-132 approving purchase agreement with Bierman Contracting, Inc.



DRAFT
RESOLUTION NO. R24-132

A RESOLUTION OF THE MAYOR AND COUNCIL OF THE CITY OF
COLUMBUS, NEBRASKA, AS THE GOVERNING BODY OF THE
COMMUNITY DEVELOPMENT AGENCY OF THE CITY OF COLUMBUS,
NEBRASKA, APPROVING A LOT PURCHASE AGREEMENT WITH
BIERMAN CONTRACTING, INC., IN ACCORDANCE WITH THE
"REDEVELOPMENT PLAN FOR THE 8TH STREET RESIDENTIAL
SUBDIVISION REDEVELOPMENT PROJECT".

WHEREAS, the Mayor and Council of the City of Columbus, Nebraska (the "City"),
previously approved a redevelopment plan entitled, "Redevelopment Plan for the 8th
Street Residential Subdivision Redevelopment Project” (the “Plan”); and

WHEREAS, the Plan expressly authorizes and intends for the Community
Development Agency of the City (the “Agency”) to sell portions of the project site set forth
in the Plan to third-party private developers for the purpose of carrying out the
construction of private residential improvements thereon; and

WHEREAS, in accordance therewith, the Agency wishes to enter into a purchase
and sale agreement with Bierman Contracting, Inc., for a portion of the project site; and

WHEREAS, the Agency has for its consideration, attached hereto and
incorporated herein as Exhibit "A", a proposed form of such agreement (the "Lot Purchase
Agreement").

NOW, THEREFORE, BE IT RESOLVED, by the Mayor and Council of the City, as
the governing body of the Agency, that the Lot Purchase Agreement by and between
Bierman Contracting, Inc., and the Agency, in the form presented, is hereby
acknowledged and approved. The Agency Chairperson (Mayor) and Secretary (City
Clerk) are hereby authorized to execute said Lot Purchase Agreement in substantially the
form presented but with such changes as they shall deem appropriate or necessary. The
execution and delivery by the Mayor and City Clerk of the Lot Purchase Agreement, or
any such documents, instruments, agreements or certifications relating to such matters
contained in the Lot Purchase Agreement, shall conclusively establish their authority with
respect thereto and the authorization and approval thereof.

INTRODUCED BY COUNCIL MEMBER

PASSED AND ADOPTED THIS DAY OF , 2024.

CHAIRPERSON (MAYOR)



ATTEST: APPROVED AS TO FORM:

PV b S

SECRETARY (CITY CLERK) SPECIAL CITY ATTORNEY



EXHIBIT "A"
Lot Purchase Agreement

(See attached)
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LOT PURCHASE AGREEMENT
(Vitality Village Subdivision)

THIS LOT PURCHASE AGREEMENT (this "Agreement") is made and entered into effective
as of this  day of , 202 (the "Effective Date"), by and between the
Community Development Agency of the City of Columbus, Nebraska ("Seller"), and Bierman
Contracting, Inc., a Nebraska corporation ("Buyer"). Seller and Buyer are each a "Party" and
collectively the "Parties" hereto.

RECITALS

A, Seller is the owner of a certain tract or tracts of real estate located in the City of
Columbus, Platte County, Nebraska, generally depicted on the plat attached hereto and incorporated
herein as Exhibit A (the “Plat”), with such tracts comprising a subdivision commonly known as Vitality
Village Subdivision (the “Subdivision™)

B. Seller wishes to sell and Buyer wishes to purchase certain lot(s) within the Subdivision,
as depicted and described on Exhibit B, attached hereto and incorporated herein (the "Property"), subject
to the terms and conditions of this Agreement.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, the Parties agree as follows:

1. Property. Subject to the terms and conditions hereof, Seller agrees to sell and Buyer
agrees to purchase the Property, together with all improvements and fixtures thereon, and all privileges,
easements and appurtenances pertaining thereto including all right, title and interest in, adjacent streets,
alleys, or rights-of-way.

2. Purchase Price and Allocation. Buyer shall pay to Seller for the purchase of the
Property the sum of Seventy Thousand & 00/100 Dollars ($70,000.00) (the "Purchase Price"). The
Purchase Price shall be paid to Escrow Agent (defined below), for the benefit of Seller, by cash, certified
or cashier's check or by wire transfer, as follows:

(a) Within three (3) business days following the Effective Date of this Agreement,
the sum of Three Thousand Five-Hundred & 00/100 Dollars ($3,500.00) (the "Earnest
Deposit");

b) At the closing of the purchase contemplated by this Agreement (the "Closing"),
the balance of the Purchase Price, after credit of the Earnest Deposit and such other prorations,

adjustments, and costs, as described in this Agreement; and

(©) The Earnest Deposit shall be held by Escrow Agent in an interest-bearing
account until Closing. At Closing, Escrow Agent shall apply the Earnest Deposit and all interest
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earned thereon to the Purchase Price. If Closing does not occur, interest shall be paid to the Party
entitled to receive the Earnest Deposit according to the terms of this Agreement.

For purposes of this Agreement, the Parties designate Omni Title, c/o Angela Miller, 2654 33™ Avenue,
Columbus, NE 68601, as the title company and escrow agent for this transaction (collectively, the
"Escrow Agent").

3. Closing Contingencies and Contingency and Diligence Period. The Parties
acknowledge and agree that Seller is developing the Subdivision’s infrastructure to create buildable lots to
convey to builders such as Buyer. In accordance therewith, the purchase and sale of the Property is
contingent upon completion of the following (collectively, the “Closing Contingencies”):

(a) Seller filing certain covenants, conditions, restrictions, and easements upon the
Subdivision, or portion thereof, in substantially the form attached hereto and incorporated herein
as Exhibit C (the “CCREs”);

(b) Seller filing certain affordability covenants and restrictions upon the Subdivision,
or portion thereof, in substantially the form attached hereto and incorporated herein as Exhibit D
(the “Affordability Covenants”); and

(©) Seller constructing the infrastructure and other public improvements within the
Subdivision’s public rights-of-way (the “Infrastructure”), as shown in the plans attached hereto
and incorporated herein as Exhibit E (the “Infrastructure Plans”), as may be revised by Seller
in its reasonable discretion without the consent of Buyer and without amendment to this
Agreement; provided that such revisions do not result in material and adverse conditions or
effects within the boundaries of the Property; and

(d) Buyer’s submission to Seller within sixty (60) days of the Effective Date, and
Seller’s approval, as “Declarant” under the CCREs, of Buyer’s plans and specifications for
Buyer’s proposed improvements on the Property, in accordance with the terms of the CCREs (the
“Improvement Plans”).

The period between the Effective Date and completion of the Closing Contingencies is referred to herein
as the “Contingency and Diligence Period”. Notwithstanding the foregoing, if all Closing Contingences
are satisfied within sixty (60) days of the Effective Date, then unless otherwise mutually agreed to by the
Parties, the Contingency and Diligence Period shall be extended until the sixtieth (60th) day after the
Effective Date. The recorded CCREs and Affordability Covenants, in substantially the form attached
hereto, shall constitute Permitted Exceptions (defined below), and Buyer shall not be permitted to object
the same as part of its title review under Section 8, below. Upon satisfaction of the above Closing
Contingencies, Seller shall provide Buyer with notice of the same, which shall trigger expiration of the
Contingency and Diligence Period, subject to any extension provided above or under Section 8(d), below.
Anything in this Agreement to the contrary notwithstanding, the foregoing Closing Contingencies shall
not in any way be construed as creating any obligation on the part of Seller to exercise any such rights,
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perform any of the activities, or construct any improvements referred to above. Furthermore, Seller
makes no warranties or representations that the plans presently envisioned for the development of the
Subdivision can or will be carried out, or that the improvements undertaken by Seller will be committed
to or developed for any particular use with respect to the Property; and Seller shall have no liability in
relation to the same. If Seller, in its exclusive discretion, wishes to abandon its activities in relation to the
Closing Contingencies prior to satisfaction of the same, it may do so and terminate this Agreement via
written notice to Buyer, in which case the Earnest Deposit shall be returned to Buyer, and the Parties shall
have no further rights, interests, or obligations hereunder, except those which explicitly survive
termination of this Agreement. Buyer’s acceptance of the Property at Closing shall conclusively be
deemed as Buyer’s unconditional acceptance and approval of the Infrastructure for Buyer’s intended
purpose; and in accordance therewith, upon Closing, Buyer agrees to hold harmless Seller from and
against any claims, liabilities, and damages arising from or related to the Infrastructure.

4. Closing. The Closing shall take place at the office of Escrow Agent, or such other place
as mutually agreed upon by the Parties, five (5) days after the expiration of the Contingency and Diligence
Period (the "Closing Date"), or sooner, in the event the Parties mutually agree. Notwithstanding anything
herein to the Contrary, the Parties may, at any time via mutual written agreement, agree to terminate the
Contingency and Diligence Period early and proceed to Closing.

(a) At the Closing, Seller shall:

) Deliver to Escrow Agent a duly executed and acknowledged special
warranty deed ("Deed"), conveying marketable title in fee simple to the Property, free
and clear of all liens and encumbrances, but subject to Permitted Exceptions;

(ii) Deliver to Escrow Agent a non-foreign person affidavit; and

(iii)  Deliver to Escrow Agent all other Seller documents reasonably necessary
to close this transaction in accordance with its terms and conditions and such other
documents as are reasonably required by the Escrow Agent to be furnished by Seller, in
form and content acceptable to Seller.

(b) At the Closing, Buyer shall:

@) Pay the Purchase Price after crediting Closing adjustments, as may be
provided for herein; and

(>ii) Deliver to Escrow Agent all other Buyer documents reasonably
necessary to close this transaction in accordance with its terms and conditions and such
other documents as are reasonably required by the Escrow Agent to be furnished by
Buyer, in form and content acceptable to Escrow Agent and Seller.
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5. Brokers' Fees. Seller and Buyer each represent and warrant to one another that it has not
engaged a real estate broker, and no broker fees or commissions are payable with respect to the transaction
contemplated under this Agreement. Each Party hereby indemnifies and agrees to hold the other harmless
from and against any liability for broker fees or commissions resulting from the transaction contemplated
under this Agreement and arising by, through or under the indemnifying Party. The indemnities in this
Section shall survive the Closing.

6. Possession. Seller shall deliver possession of the Property to Buyer upon the conclusion
of the Closing.
7= Expenses; Prorations.

(@ Seller's Expenses. Seller shall pay all costs of preparation of the Deed, all of
Seller's attorneys' fees, and all other expenses stipulated to be paid by Seller under other
provisions of this Agreement;

() Buyer's Expenses. Buyer shall pay all documentary stamp taxes, the full cost of
the owner's policy for title insurance (the "Title Insurance Policy"), all costs of any
endorsements to the Title Insurance Policy, all costs of any escrow or Closing fees, all costs of
recording the Deed, all costs of surveying, feasibility inspections, or environmental assessments,
all of Buyer's attorneys' fees, and all other expenses stipulated to be paid by Buyer under other
provisions of this Agreement;

(©) Real Estate Taxes and Special Assessments. General real estate taxes that
become delinquent in the year Closing occurs shall be treated as current taxes and shall be
prorated as of the Closing Date. Seller shall pay or cause to be paid all special assessments
against the Property for public improvements levied prior to the Closing Date. Buyer assumes the
obligation to pay all special assessments against the Property for public improvements levied on
or after the Closing Date

8. Due Diligence and Conditions to Buyer's Obligation to Close. Buyer's obligation to
purchase the Property is subject to Buyer's reasonable satisfaction or waiver of the following conditions
prior to expiration of the Contingency and Diligence Period:

(a) Survey. During the Contingency and Diligence Period, Buyer may cause an
ALTA/NSPS land title survey of the Property (the "Survey") to be prepared by a registered
surveyor, at Buyer's cost.

(b) Title. Buyer shall order from Escrow Agent, within ten (10) days after the
Effective Date, a commitment for the Title Insurance Policy to Buyer in the amount of the
Purchase Price (the "Title Commitment"). In the event the Title Commitment or Survey shows
any defect(s) not reasonably acceptable to Buyer, Buyer shall have until the twenty-fifth (25th)
day after the Effective Date to object to such defect(s) in writing to Seller (the “Title and Survey
Objections”). If Buyer makes such Title and Survey Objections in a timely manner, Seller, in
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Seller's sole discretion, may elect to cure such Title and Survey Objections or do nothing. If
Seller fails to respond within ten (10) days of Seller's receipt of the Title and Survey Objections,
then Seller shall be deemed to have elected not to cure such Title and Survey Objections. Based
on Seller's response, or deemed response to the Title and Survey Objections, Buyer may elect
within five (5) days thereafter to either: (i) waive such Title and Survey Objections and proceed
to Closing; (ii) extend the time for Closing to allow Seller to cure such Title and Survey
Objections; or (iii) terminate this Agreement by written notice to Seller and Escrow Agent, and
the Earnest Deposit shall be refunded to Buyer. In addition to the CCREs and Affordability
Covenants, any matters in the Title Commitment and Survey, except those that Seller agreed in
writing to cure, shall be deemed "Permitted Exceptions" for purposes of this Agreement.
Buyer's failure to terminate this Agreement as provided in this Section shall be deemed an
election by Buyer to waive such Title and Survey Objections and proceed to Closing.

© Feasibility. Buyer shall have until the expiration of the Contingency and
Diligence Period to conduct, at Buyer's cost, any and all environmental, physical, engineering,
zoning and feasibility studies, and tests (collectively, "Inspections") with respect to the Property,
to determine whether or not the condition of the Property is reasonably acceptable to Buyer.
With twenty-four (24) hours' prior notice to Seller in each instance, Buyer and its representatives
may enter onto the Property at reasonable times to make such Inspections. All Inspections shall
be at the sole expense and risk of Buyer and shall not interfere with Seller’s, or its tenants', if any,
use and operation on the Property. Buyer shall indemnify Seller and hold Seller harmless from
and against any and all costs, claims or expenses arising out of the failure of Buyer and its
representatives to promptly pay for the costs and expenses of the Inspections, or any injury or
damage to persons or property during or as a result of the Inspections. Buyer shall promptly
repair any and all damage caused as a result of the Inspections. If in Buyer's reasonable
judgment, such surveys, studies, samples, inspections, investigations, appraisals or other tests are
inadequate, indicate that the Property is unsuitable for Buyer's use, or cannot be purchased by
Buyer, then Buyer may terminate this Agreement by written notice to Seller prior to the
expiration of the Contingency and Diligence Period. Buyer's failure to terminate this Agreement
as provided in this Section shall be deemed an election by Buyer to waive this contingency and
proceed to Closing.

(d Extension of Contingency and Diligence Period. In the event the City’s actions
under Section 3, above, result in title encumbrances upon the Property, other than those related to
the recording of the CCREs and Affordability Covenants, in addition to those shown on Buyer’s
original Title Commitment, or conditions upon the Property other than those shown on Buyer’s
original Survey and/or Inspections, Buyer may, in its discretion, elect to extend the Contingency
and Diligence Period for a period not to exceed thirty (30) days, via written notice to Seller,
explicitly identifying such new encumbrances and/or conditions. Upon any such extension,
Buyer may issue updated Title and Survey Objections, and the Parties shall proceed in the same
manner as prescribed under subsection (b), above; provided Seller shall only have until the
fifteenth (15th) day of the extension period to provide such updated Title and Survey Objections.
If Seller fails to provide updated Title and Survey Objections by the (15th) day of the extension
period, and has not otherwise terminated this Agreement under subsection (c), above, Buyer shall
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be deemed as having waived its rights hereunder, the Contingency and Diligence Period shall
automatically terminate, and the Parties shall proceed to Closing.

9. Default. Unless otherwise provided in this Agreement, if Seller fails to materially
comply with any obligation or duty set forth herein, and fails to cure the same within fifteen (15) days of
written notice from Buyer to Seller, then Buyer may terminate this Agreement and the Earnest Deposit
shall be returned to Buyer. Return of the Earnest Deposit shall be Buyer's sole and exclusive remedy. In
the event Buyer fails to comply with any obligation or duty set forth in this Agreement, then Seller may
pursue any remedy available to Seller at law or in equity, including, without limitation, specific
performance of this Agreement, or, Seller may terminate this Agreement and retain the Earnest Deposit as
liquidated damages.

10. Representations of Buyer. Buyer hereby represents to Seller as of the Effective Date, to
be recertified at Closing:
(a) Buyer is duly authorized to execute and perform this Agreement, and such

execution and performance will not violate any law, rule, judgment, regulation, order, writ,
injunction or decree of any court or governmental or quasi-governmental entity with jurisdiction
over the Buyer, which would prevent Buyer from performing its obligations pursuant to this
Agreement;

(b) No petition in bankruptcy (voluntary or otherwise), assignment for the benefit of
creditors, or other action under federal or state bankruptcy laws is pending against or
contemplated by Buyer;

(©) Buyer shall use and develop the Property in accordance with the CCREs,
Affordability Covenants, and the approved Improvement Plans;

(d Buyer shall not take, or fail to take, any action that would have the effect of
violating any of the representations, warranties, covenants, and agreements of Buyer contained in
this Agreement;

(e) Buyer will submit its Improvement Plans to Seller within thirty (60) days of the
Effective Date; and

® Buyer shall execute and deliver such documents as are necessary to effectuate
any of the agreements or obligations of Buyer hereunder.

If any representation above is found by Seller to become untrue and is not remedied by Buyer
prior to the Closing Date, Seller may: (i) terminate this Agreement, in which event neither party shall have
any further rights or obligations pursuant to this Agreement, and Seller shall retain the Earnest Deposit as
liquidated damages; or (ii) waive its objections and proceed to Closing. The representations in this Section
shall survive Closing.
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11. Representations of Seller. To the best of Seller's actual knowledge, Seller hereby
represents to Buyer as follows:

(a) There are no parties in possession of the Property, or any part thereof, as lessees,
sublessees, or trespassers;

() There is no pending or threatened condemnation affecting the Property, or any
part thereof;,
(©) Seller is duly formed and is authorized and empowered to execute this

Agreement and to sell the Property;

(d) There are and will be no unrecorded liens or Uniform Commercial Code liens
created by Seller against any of the Property which will not be satisfied out of the Purchase Price
or from other funds of Seller at or prior to Closing;

(e) Seller shall not further encumber the title to the Property without the prior written
consent of Buyer, except by recording the CCREs and Affordability Covenants, which filing(s)
shall be completed prior to Closing;

® There are no service contracts or other contracts that will affect the Property after
Closing;

(2) Neither Seller nor any of its affiliates, nor any of their respective partners,
members, shareholders or other equity owners, and none of their respective employees, officers,
directors, representatives or agents is, nor will they become, a person or entity with whom United
States persons or entities are restricted from doing business under regulations of the Office of
Foreign Asset Control ("OFAC") of the Department of the Treasury (including those named on
OFAC’s Specially Designated and Blocked Persons List) or under any statute, executive order
(including, without limitation, the September 24, 2001, Executive Order Blocking Property and
Prohibiting Transactions with Persons Who Commit, Threaten to Commit, or Support Terrorism),
or other governmental action, and is not and will not engage in any dealings or transactions or be
otherwise associated with such persons or entities;

(h) Seller shall not take, or fail to take, any action that would have the effect of
violating any of the representations, warranties, covenants, and agreements of Seller contained in
this Agreement; and

() Seller shall execute such documents as are necessary to effectuate any of the
agreements or obligations of Seller hereunder.

If any representation above is found by Buyer, prior to Closing, to become materially untrue and

is not remedied by Seller prior to Closing, Buyer may: (i) terminate this Agreement, in which event
neither party shall have any further rights or obligations pursuant to this Agreement, other than those that
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specifically survive termination, and the Earnest Deposit shall be returned to Buyer, or (ii) waive its
objections and proceed to Closing.

12, As Is, Where Is. THE PROPERTY IS BEING SOLD IN “AS IS, WHERE IS”
CONDITION AND “WITH ALL FAULTS” AS OF THE DATE OF THIS AGREEMENT AND OF
CLOSING. NO REPRESENTATIONS OR WARRANTIES HAVE BEEN MADE OR ARE MADE
AND NO RESPONSIBILITY HAS BEEN OR IS ASSUMED BY SELLER OR BY ANY PARTNER,
MEMBER, OFFICER, PERSON, FIRM, AGENT, ATTORNEY OR REPRESENTATIVE ACTING OR
PURPORTING TO ACT ON BEHALF OF SELLER AS TO (I) THE CONDITION OR STATE OF
REPAIR OF THE PROPERTY; (II)THE COMPLIANCE OR NON-COMPLIANCE OF THE
PROPERTY WITH ANY APPLICABLE LAWS, REGULATIONS OR ORDINANCES (INCLUDING,
WITHOUT LIMITATION, ANY APPLICABLE ZONING, BUILDING OR DEVELOPMENT CODES);
(II) THE VALUE, EXPENSE OF OPERATION, OR INCOME POTENTIAL OF THE PROPERTY;
(IV) ANY OTHER FACT OR CONDITION WHICH HAS OR MIGHT AFFECT THE PROPERTY OR
THE CONDITION, STATE OF REPAIR, COMPLIANCE, VALUE, EXPENSE OF OPERATION OR
INCOME POTENTIAL OF THE PROPERTY OR ANY PORTION THEREOF, INCLUDING
WITHOUT LIMITATION ITS MERCHANTABILITY OR ITS FITNESS FOR ANY PARTICULAR
PURPOSE; OR (V) WHETHER THE PROPERTY CONTAINS ASBESTOS OR HARMFUL OR TOXIC
SUBSTANCES OR PERTAINING TO THE EXTENT, LOCATION OR NATURE OF SAME. THE
PARTIES AGREE THAT ALL UNDERSTANDINGS AND AGREEMENTS MADE BETWEEN THEM
OR THEIR RESPECTIVE AGENTS OR REPRESENTATIVES ARE MERGED INTO THIS
AGREEMENT, WHICH ALONE FULLY AND COMPLETELY EXPRESSES THEIR AGREEMENT,
AND THIS AGREEMENT HAS BEEN ENTERED INTO WITH THE PARTIES SATISFIED WITH
THE OPPORTUNITY AFFORDED FOR FULL INVESTIGATION, NEITHER PARTY RELYING
UPON ANY STATEMENT OR REPRESENTATION BY THE OTHER UNLESS SUCH STATEMENT
OR REPRESENTATION IS SPECIFICALLY EMBODIED IN THIS AGREEMENT. THE
AGREEMENTS IN THIS SECTION SHALL SURVIVE CLOSING.

13. Condemnation. If prior to Closing, condemnation proceedings are commenced against
all or a portion of the Property, which materially and adversely affect access thereto in Buyer's sole
judgment, Buyer, at Buyer's option, may terminate this Agreement by written notice to Seller within five
(5) days after Buyer is advised of the commencement of condemnation proceedings in which event neither
party shall have any further rights or obligations pursuant to this Agreement except those obligations that
are specifically to survive termination. If this Agreement is so terminated, the Earnest Deposit shall be
refunded to Buyer. If not so terminated, Buyer shall close this Agreement without adjustment to the
Purchase Price and Buyer shall have the right to appear in and defend such condemnation proceedings,
whether occurring or completed prior to or after Closing, and any award in condemnation relating to the
Property shall become the Property of Buyer. Any condemnation award or payment in lieu of such
condemnation proceedings made to Seller prior to Closing shall reduce the Purchase Price by the amount
of such award. Seller shall not accept any payment or award in lieu of condemnation proceedings without
Buyer's prior written consent.
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14. Casualty Loss. Risk of loss by damage or destruction to the Property prior to the
Closing shall be borne by Seller. In the event of material loss to the Property prior to closing, Buyer shall
have the option to terminate this Agreement and receive a refund of the Earnest Deposit or to proceed with
Closing.

15. Confidentiality. Seller and Buyer agree that this Agreement and all property condition
reports, environmental reports and financial information regarding the Subdivision and Property are
confidential and, prior to Closing, shall not be disclosed to any person other than Buyer’s lenders, equity
partners, accountants, legal counsel, representatives and other consultants of Buyer, on a need-to-know
basis, who agree to maintain the confidentiality of such information. Buyer agrees not to use or allow to
be used any such information for any purpose other than to determine whether to proceed with the
contemplated purchase, or if same is consummated, in connection with the operation of the Property post-
Closing. Buyer shall not cause any press releases or public disclosure of this transaction.
Notwithstanding any other term of this Agreement, the obligations of this Section shall survive Closing or
the termination of this Agreement. Further, notwithstanding any other term of this Agreement, in the
event Buyer breaches the terms or conditions of this Section, Seller may seek any appropriate remedy at
law or in equity, including, without limitation, seeking actual proven damages caused as a result of such
breach by Buyer.

16. 1031 Exchange. Buyer and Seller acknowledge that each may qualify this transaction
for a tax-deferred exchange under Internal Revenue Code § 1031 and assign this Agreement to a qualified
intermediary for such purpose. Each Party shall cooperate with the other, and execute any and all
documents which may be reasonably required to effectuate said 1031 exchange, but shall not be required
to incur additional expense, liability, or delay by reason of the other Party’s intended 1031 exchange.

17. Miscellaneous.

(@ This Agreement shall not, by itself, be construed as a conveyance of title by
Seller to Buyer.

(b) Any notice required or permitted to be delivered hereunder shall be deemed

received one (1) day after being sent by Federal Express or other reputable overnight courier
addressed to the respective Party, or by electronic mail, as follows:

If to Seller: City of Columbus, Nebraska
c/o City Administrator
2500 14t Street, Suite 3
P.O. Box 1677
Columbus, NE 68602
Tara.Vasicek@columbusne.us
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If to Buyer: Bierman Contracting, Inc.
c/o Mark Bierman
PO Box 1887
Columbus, NE 68602-1887
mark.bierman@bierman-inc.com

(c) This Agreement shall be construed under and in accordance with the laws of the
State of Nebraska.

(d) This Agreement shall be binding upon and inure to the benefit of the Parties
hereto and their respective heirs, executors, administrators, legal representatives, successors and
assigns.

(e) In case any one or more of the provisions contained in this Agreement shall for
any reason be held invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or
unenforceability shall not affect any other provision hereof, and this Agreement shall be
construed as if such invalid, illegal, or unenforceable provision had never been contained herein.

® This Agreement constitutes the sole agreement of the Parties with respect to the
Property, supersedes any prior understandings or written or oral agreements between the Parties,
and cannot be modified except by a writing signed by both Parties.

(2) Time is of the essence regarding the payment and performance of this
Agreement.

(h) Words of any gender used in this Agreement shall be held and construed to
include any other gender, and words in the singular number shall be held to include plural, and
vice versa, unless the context requires otherwise. The headings in this Agreement are for the
convenience of reference only and shall not be used in construing this Agreement; an.

) Buyer may assign this Agreement without Seller's consent to an entity owned or
controlled by Buyer, but any such assignment shall not relieve Buyer of Buyer’s obligations
hereunder.

)] This agreement may be executed in any number of counterparts, each of which

when executed and delivered shall constitute a duplicate original, but all counterparts together
shall constitute a single agreement.

[Signature pages follow]
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Executed in multiple originals effective as of the Effective Date.

SELLER:

Community Development Agency of the City of
Columbus, Nebraska

By:

Name:

Its:
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Executed in multiple originals effective as of the Effective Date.

BUYER:

Bierman Contracting, Inc., a Nebraska corporation

oy ZUL o

Name: Mo Bresman E‘W‘ Brerman C@«"‘TQC‘-\
be..

s \f easored
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EXHIBIT A

Subdivision Plat

(See Attached)

Exhibit A
6494585.1



PIELD NOTES

wmm&_mgg P -2 b o bt . -m-—--mnlns.v.nuun aumu 1089,
8 wisa recorded on wn—.um
i wth Vil

wunu-—m““wn——n

758 won pipe
uwlnwmuhﬂuum“mmmm

FINAL PLAT
VITALITY VILLAGE ADDITION

A Subdivision of Part of The $1/2 SE1/4
Sec. 20, T17N, R1E of the 6th P.M., Platte

County, Nebraska
Lying South and West of of the Southwesterly Right-of-Way line of the now abandoned C.B. & QRR.

271" E w 540" ron bar i the middie of
|-.-—.n,d~d-mmrmu—unml-uo-m East of the 8
4 Comer 14 Sec, 2U TN RIK; Found 387 by Thomas A. Tremel, LS #4658, ot Nebraska. yrg - . & QRR. fight of way: EXCEPTING THEREFROM &
Geed Augu 20, 1990 Twenty Range
157 11 sestaring oaisuts Pk Pl Couty, Nawanks, dovad 28 obOwe
1474 N0 1* won pipe in monument wol Tweaty 20). M
830 6 0 X" bl in power pote s
3020 Nio X" nais n power pole
o Twenty @0). P,
survey by Joseph S Veucs. LS Nebrasta,
. dated August 22, 1998, 1o aa on pive
045 W10 cente of roonament . tse
36,70 SW o X" il i powar pole : v Twanty 29),
34 NW 10 *X" s in power puie One (1), X . Nobusk, - nmmmn—--‘n—‘um
10827 NE 10 X" nais in power pole ), # aistancs of 10. Twenty (20). @ distance
a0n Siveet
45 W0 coaterine 7ih Avenue soutn Twendy @205,
25 toows: Southeast Quar -
7 Al : Thomas A. Tremel, LS. 2007, (SE1M SEVA), €,
4820 SWio X" aals in power pole SE144). 33.00 fout E, 218
475" SE 1o X" nails In power pole
0.80"N 10 centeriine 8
1.1°E 1 comterne 3 Avence s81/4), 375
AL A" found 1 ieon pipe i manument well 1n Sth Street. AL "B" found S/8° iron bar as reconded on -mqmvmum-umn 2016, Found Al of which (8 more particularty described 8¢ foows:
A1 E w00 0¥ AL fowd 118" Won pipe 0,50 WWeat of B 8 recurdud. Al up s st un .
‘Cuzzin's Comer 21 Subxivision plat, by Thomas A_ Tremel, L #455, daled Jute 1.0 o W1l SEVVe AL'E of Section Twenty (20),
found 1* A Tremel, LS 455, dated June 19, 2018, ALF" found 1-1/8" #on pipe 43 reconded L . Nobrska. SQRR
00 Cuzzis Comer Subandsion Plat by Thomes A Tremel. LS #55, daled January 28, 2012. AL'G" 1ound 1" von ppe ‘Socthon 20, Township 17 Nodh, Range 1 East of he 8ih P M . Platie Couody Nebxoasks.
TITN, RIE. Al found S east of W Thonca N 01320 W
1989, Al "J° Iound 55" ko bar s secorded on survey Joseph J. Vetick, LS 9500, dated by-bagdhiviund
December 9. 2000 1980, A1 found 58" ence N 889V
rebar wih cap #5 recorded on survey by John V. Bery, LS #535, dated June 16, 2016 Right of Wey & QRR. dght of wey, thence § 611447
Deing 2,00 abandoned. Comer Lot 1, 2033 E ,219.47 fost to.
May t , dated June, 2016 - " 1
2 AL found S/ John V. Berry, LS #635, dated S cy 2517 W
Jane 18, 2016 ‘b0 of e, A1 "W, “N", and "O" found 1* ron pipe 08 198 00 fowt
recorded 00 survey by Joseph J. o, L8 5500 e Agut 23 1608, 1k 10 b 1 W and 0.29 N of o st ocaon o Comar AL P o 1 Ko 08 1 thence § 01°290TE 1,168, nid
s ecavded on Wk Sbcndncn Pt oy Toomes A. Treme 1.8 45, ded Ju 8, 2000t by Joun V. By LS 835, dued June 18, 2010, 1 houn e W2
0", "R, and *6" fouad 1* on pipe as recorded on survey by Joho V. Beny. 20027 coatwining 25 joss
T S5, sees 18, 3016 e so 0 Weis Subiion Pt b Trenel Geted My 6, 200

SW1M SETi
Sec. 20, TN, RIE

&
i
i
i
}
Pl 18 i
” i
1 tH
i it
1 it
i (3 b
i !
1 : :
! —Bulding
_3'_' : j o Sewecklie
i o !
110 H
] aiar @ i
' ¥
) i
| i4
1 {
| i
¢
A vy }»
} i
| [ S
i i
1 ]
] 1
1 1
1 t
] i
o

U
i
i

A A

WEIR SUBDIVISION

i [T

HLBE

ok

mnnmmmmmm-umq
Notraska. approved by the Planaing Commisson mm

by the City Counct of Cohimbus, Nebrasts.

oy Resons B 18 ey

™

1000, ATION SKETCH
Pto Courty, Netraska
Attost:
¢ ;2&5 ; SuperintenderT
SURVEYOR'S CERTIRCATE.
STATE OF NEBRASKA

)
GOUNTY OF PLATTE ) 38
COLUMBUS )

2500 16TH STREET, SUITE 3
P.0.80X 1877

COLUMBUS

NEBRASKA
ENGINEERING DEPARTMENT

COLUMBUS, 5F 86802-1677

FINAL PLAT
VITALITY VILLAGE ADDITION

to the City of Columbus
Platte County, Nebraska




FINAL PLAT
VITALITY VILLAGE ADDITION

A Subdivision of Part of The $1/2 SE1/4
Sec. 20, T17N, R1E of the 6th P.M,, Platte County, Nebraska
Lying South and West of of the Southwesterly Right-of-Way line of the now abandoned C.B. &QRR.

N

»./

!
/%
/i

/

Nortwest Gorar
Bec. 20, TIN, e

¢09

MEDZELON

o
. South Line Cokumbus Camtory
10795 R

NI

FIELD NOTES

NW Comer SW1I4 SE1/4 Sec. 20 TI7N RIE: Found 1-12" vmm Dert over, a8 recorded on survey by Byron L. WAlman, LS #3518, dated August 11, 1989. Monument is aiso feconded on survey by Josaph J Vietiok, LS #500, on December 9, 2000. Perpetusted pipe with S/8° x 24° o b with
ap, Ties 1 I MONUMeNt a1 MOre I 18 WA the Wikian

mu’nﬁnn—m_mmwr—m

56 W 10 1" ion pipe 0.6
e E o um-n«@mmmmm
2.7 fo 68" kon bar n the middie of ssphalt rosd

THTN RIE: Found 8" iron. Y

W Comer Thomas A. Treme!, LS $465, dated August 20, 1996,
3.1 N o cantertine concrmte.

30.20° N 10 X" rails in power poje
wmnmmmzmm

Joseph J. Veick, 1.8 #600, dated August 22, 1998,

45 W 10 centerios Th Avenue south
14, nmlmg Tromas A, Tramel, L8, #438 datad Fetruary 27, 2007.

4820 SWo X' nae In power

6158 1o vl e e

0,60 N to centertine Bth Srmet

1.1°E W contecine Ird Averse

AT A" found 1° iron pips in monument wak n Bth Straat AL B founa 6" iron bar ax secorded on survey by John V. ey, LS #536, dated June 16, 2010, 11 € and 08 AC found 1118 Wast of 8" 8 D" found S2°
by Thomas A, Treme!, L8 #4585, datod Jons 19, 2018 SEV4. ALE" found zin's . by Thamas A, Tramel, L8

Amuuelah--uynva n'ﬁ'M\'mmumm in cometery.
‘a0t by Wilnan in 196, A2 "I found " 1o bar a8 rCoded on suIvay Josaph J. Vietik, LS #600, csed Decamuer 9, 2000.
1980, urmw-ﬁnmu-mmmnm . Bory, LS #536, dated June 16, 2016.

4458, dutnd o 19,2098, A1 fved 1147 by Thomas
o,

TN, RIE. ALH" found 58"

gt of way
by Berry, duted June, . L8 #5365, dated June 16, 2016. upﬂi_“nmd‘h“?un
v, found s ormant 1 b .10 et o . AL P, P a0 ko 1 v i occvde o wirvey by Josagh . Vi, 5 4500, e Acguet 22, 1990, furnd N0 be 011" Wand 0.29'3 1
Pat by Tromes A. Tremel, LS #455, daied July 8, 2000 and iafer by John V. Berry, LS 8635, dated June 16, 2016, AR, a0d S found y'mu-mmmwmv Borry, LS
#6385, datec June 16, 2016 and also on Wekr Bubdivision Piat by Tremai, datod July 8, 2000.
LEGAL DESCRIPTION
Twenty (20), PM. Nebraska, & QRR. ngnt of
way: EXCEPTING Twanty (20), L, Ay, Nebraska, descrined s folows: Commencing a the Norfwest comar of
Twenty (20), Warsol 591, AN RRS

Twanty (26), PM, ‘Nobrusk, described ss folows. Twenty
@0 of 90° hence South
sand Secnon Fwenty (20), L. Nebrawna,

‘Section Ywenty (20) a datance of “Twaniy {20,
. HER EXCEPTING ‘Soction Tweety (20), 7) North \ Mebeaska,
2 follows. . 781,
‘SE1i4), 39,00 foot E Rigri-of-Way
850 Righ » .,
«
A of which i moce particuiarty deacTibed ey follows
Twanty (20). PM., ty, Nebraske, L AQRR.
ght of waty descried as folows:
{8E1/4), Soction 20, Townahip 17 Norin, Ranga 1 East of the 88 P M.,
S 80°20°35" W, Thance N 01°3203" W and on the W, and on smid West Line, 6850, i
N8I E 1080.22 8 QRR. ghtol i i, s
Columbus, Y. oraesy 121897 1, 2 &7 208" W and on
Lot 2, Wk i Canmus, 2517 Weir Subavision, said 2707 W 2
Subarvision, Lot 1 sa *290rE 1, 188, i Egh 2038
North 2
36,

—

MEDZELON
WALREEL

West ine SW1M SET
Sec, 20, TI7N, RIE \

oot

am
oﬂ’ﬁm

MEOZEAON
Wz EEe

[c]

23 VITALITY VILLAGE ADDITION

FINAL PLAT
VITALITY VILLAGE ADDITION
to the City of Columbus
Platte County, Nebraska

TN Lol G W
g IR s ]
RO,
S UL TR / PRI
rempeme—— o W
S Bl / Sec. 20, TN, RAE
‘Southwest Cormer SE1H SE - South e SE V4 SENH.
Soc. 20, TITN, RIE Sac. 20, TAIN, RIE
‘Southwest Comer SE1I4 WISt due May 12, L South 3ne SW1H SET -
Soo 20, TI7N, RIE Sew. 20, T1IN, RIE -y
2 0of 2




BN

13 Coneawie concrem

1474 N 1 1 o pipe in monument welk
530§ 10 X" naiks in power pole

39,20 N o X naie i power pole

mmgmzmnm found sier

Thoms A. Tramel, LS 8455, dated August 20, 1996.

‘ul"'i‘-'ﬁ'_hn-’
wwwmmmm
nmmauummm

{ Bnan . Banck, LS 9536,

AL A found 1 ion pipe Joseph 3. Vielich, LS 4500, 1908 AU, E T 0 W

Joseph J. Vetick, L8 9500

FINAL PLAT

VITALITY VILLAGE SUBDIVISION

A Subdivision of Lots 8-11, Block A, and Lots 1-12, Block B,
and Lots 9-13, Block C, and Lots 1 and 2 Block D, all in

Vitality Village Addition to the City of Columbus, Platte County, Nebraska,

along with that part of 9th Street and Progress Drive abutting said Lots.

Thomas A, Tremet, L 8. #8486 deted Febrary 27, 2007
4820 BW 1o X" ks 1 poweec

2, '«‘ ‘L' NN O, O, S found B° oo bar wik

oy, L5 W35, duted June 10, 2010, AL U tound 7
W5 reconded o survey.

. Block €,

ot
Vs . o T, LS #405, duto dur 18, 2018 A8V found o0 pipe
by Joha V. Bary, LS #E3S, wm\uwwmmmwwmuvmnuw

Lot 811, Block A, 800 Lot 112, BIock B, and Lots §13, Block C, #00 Lots 1 and 2 Biock 0, o i Viaity Vilge Adon 1 ihe Caty of Columbus, Fatie Gounty, Nebrasska, slong wit thar part of 9%

ity City

WOTZITZ W, thence #0125 12° W, 30 toat,

Las oo et G e N0 ww “mh“hnﬂ\ll
W,

F— o
3 e N BTZTOT E, W,

€ and

e § 2707 W 1 o, thonoe.
NI, 4 uu.-u—uus—nnm Thence 1 013263 W, and 0n saxd East ke 9 Avenwe, 107,94 fest, hence N 43"3T49" £ uuun.p—nnm—
W4T 51331 fost: Srunce N O1°3262° W, 80.00 feet,
, ou Sot 7. Bhock A e
Towrwh ¥7 Noak,
Plato County. m:—-nwww« uu—mmmn-mu-'-ur(
o 1o Cay
Pratie County. mmsmwauu-mn—u| 21257 ™
Sacton 20, ence § 88°3521" W, 20 0n sakd North S 88577935 W,

Brian . Banck, Nobraske LS. #538

TN, RIE

¥ 08

Southwest Cormr SE 14
Sec. 20, I RIE

o

Rt
NATRITE \,

o
[
.

o=

OTLPDPRRRIPNES |

-
2

bt

w

W e -~ L

§
i
[
!
i
i
\
!
i
|
i
}
!
i

il
| NN

B e o o o et o e

s & Oronage £ asemerts

i T i M—

SITCCOUNCS,

STATE OF NESRASKA |
COUNTY OF PLATTE ) §8
CITY OF COLUMBUS |

mmn Gy Counel of Colmbus. Nebraska,
duly pansed by the Cay Counci o the.

any

===

& Marurers Fer
< S B0 0 B,
Wil Saavey Cont
L2 « Galutatod Point (See Now Selw)
R Roourved Dwtance
M Msorirad Disanrie
e e ot Line

%mhdnm—m e cakadated
o Viaslay Adsion

LA

-

Bt

~ PR

8TH STREET

Bonar fine BW114 BE 114
Sec 20, AN, RIE

Soutwest Corme BE 1i4 SE 1id
n-‘."mm

i

o

‘South S SE 14 BE1H -
Soc. 20, TATN, RIE

‘Seuthewst Comec
Sec. 20, 1YW, R




EXHIBIT B
The Property

Lots 3-10, Block B, Vitality Village Subdivision, a Subdivision of Lots 8-11, Block A, and Lots 1-12,
Block B, and Lots 9-13, Block C, and Lots 1 and 2, Block D, Vitality Village Addition to the City of
Columbus, Platte County, Nebraska; AND Lots 3-8, Block C, all in Vitality Village Addition to the City
of Columbus, Platte County, Nebraska, and any subdivisions or replats thereof.
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EXHIBIT C

CCREs

(See Attached)
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(The above space for use of Register of Deeds)

AFTER RECORDING, RETURN TO:
City of Columbus, Nebraska

c/o City Administrator

2500 14th Street, Suite 3

P.O. Box 1677

Columbus, NE 68602

DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS, AND
EASEMENTS

THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS, AND
EASEMENTS (this “Declaration”) is executed and effective this _ /" day of
Novem bey , 2024 (the “Effective Date”), by the Community Development Agency of the
City of Columbus, Nebraska (“Declarant’).

WHEREAS, Declarant owns certain real estate located in Columbus, Platte
County, Nebraska (the “City”), legally described on Exhibit A, attached hereto and
incorporated herein (the “Subdivision”), and as shown on the plat attached hereto and
incorporated herein as Exhibit B (inclusive of any amendment, addition, replat, or
subdivision thereof, the “Plat”); and

WHEREAS, Declarant wishes to place development and use covenants,
conditions, restrictions, and easements upon each Lot (defined below) within the
Subdivision; and

WHEREAS, by virtue of recording this Declaration, the Subdivision shall be owned,
held, transferred, sold, conveyed, developed, used, occupied, operated, improved and
mortgaged or otherwise encumbered subject to the provisions of this Declaration and
every grantee of any interest in the Subdivision or any portion thereof, by acceptance of



a deed or other conveyance of such interest, and every Owner (defined below) of a Lot
within the Subdivision, whether or not such deed or other conveyance of such interest
shall be signed by such person and whether or not such person shall otherwise consent
in writing, shall own and take subject to the provisions of this Declaration and shall be
deemed to have consented to the terms hereof; and

WHEREAS, Declarant does hereby specify, agree, designate and direct that this
Declaration and all of its provisions shall be and are covenants to run with the Subdivision
and shall be binding on all current and future Owners, together with their grantee’s
successors, heirs, executors, administrators, devisees and assigns; and

NOW, THEREFORE, Declarant hereby imposes the following covenants,
conditions, restrictions and easements on the Subdivision, which shall run with the
equitable and legal title to the land and shall be for the benefit or burden, as the case may
be, of the Declarant and Owners, together with their respective heirs, legal
representatives, successors and assigns, and any mortgagees.

ARTICLE |
APPLICATION, DEFINITIONS, CONSTRUCTION AND INTERPRETATION

Section 1.1. Run with the Land. The covenants, conditions, restrictions, and
easements set forth in this Declaration are for the benefit of the Declarant, as the current
owner of the Subdivision, and each successor Owner of the Lots within the Subdivision.
Such covenants, conditions, restrictions, and easements imposed upon the Subdivision
herein shall run with the land, and with each and every part thereof, and shall bind all
Owners and any assigns and successors in interest of such Owners and any lessees,
tenants and other occupants of any Dwelling Units thereon.

Section 1.2. Definitions. For purposes of this Declaration, the capitalized terms
used herein shall have the meanings ascribed to them below and, unless the context
clearly indicates otherwise, shall include the plural as well as the singular. The capitalized
terms set forth and defined in other sections of this Declaration shall have the meanings
ascribed to them therein.

a. “Dwelling Unit” shall mean each residential dwelling unit or structure
constructed, or to be constructed, upon the Lots within the Subdivision, in
accordance with the terms of this Declaration. By way of explanation and
example only, a Rowhome Lot with a single structure comprised of eight (8)
attached residential units would consist of eight (8) separate Dwelling Units.

b. “Improvements” shall mean all land preparation and excavation, Dwelling
Units, buildings, structures, underground installations, slope and grade
alterations, lighting, roads, walkways, curbs, gutters, storm drains, drainage
ways, utilities, driveways, parking areas, fences, retaining walls, plantings,
planted trees and shrubs, streetscaping, sidewalks, poles, signs and all



other structures and landscaping improvements, of every type and kind,
constructed within the Subdivision.

c. “Lot” shall mean each and every residential lot within the Subdivision that
is platted for the construction of Improvements thereon, including but not
limited to, the Townhome Lots, MF Lot, Rowhome Lots, and SF Lots.

d. “MF Lot” shall refer to the following Lot within the Subdivision: Lot 1, Block
D, Vitality Village Subdivision, a Subdivision of Lots 8-11, Block A, and Lots
1-12, Block B, and Lots 9-13, Block C, and Lots 1 and 2, Block D, Vitality
Village Addition to the City of Columbus, Platte County, Nebraska, and any
subdivisions or replats thereof.

e. “Owner” shall mean the Person holding fee title to any Lot, Dwelling Unit,
or Improvement within the Subdivision, inclusive of any developer that
constructs the initial Dwelling Units within the Subdivision.

f. “Person” means any individual, corporation, limited liability company, trust,
partnership, association, or other legal entity.

g. “‘Rowhome Lots” shall refer to the following Lots within the Subdivision:
Lots 1-4, Block A, and Lots 1 and 2, Block B, and Lot 2, Block C, all in Vitality
Village Subdivision, a Subdivision of Lots 8-11, Block A, and Lots 1-12,
Block B, and Lots 9-13, Block C, and Lots 1 and 2, Block D, Vitality Village
Addition to the City of Columbus, Platte County, Nebraska, and any
subdivisions or replats thereof.

h. “SF Lots” shall refer to the following Lots within the Subdivision: Lots 1-7,
Block A, and Lots 1 and 2, Block C, all in Vitality Village Addition to the City
of Columbus, Platte County, Nebraska, and any subdivisions or replats
thereof.

i. “Townhome Lots” shall refer to the following Lots within the Subdivision:
Lots 3-10, Block B, Vitality Village Subdivision, a Subdivision of Lots 8-11,
Block A, and Lots 1-12, Block B, and Lots 9-13, Block C, and Lots 1 and 2,
Block D, Vitality Village Addition to the City of Columbus, Platte County,
Nebraska; AND Lots 3-8, Block C, all in Vitality Village Addition to the City
of Columbus, Platte County, Nebraska, and any subdivisions or replats
thereof.

j. “Unimproved Lot’ refers to any Lot on which there is no Dwelling Unit.

Section 1.3. Lot Types: Applicability. As set forth under Section 2.1, below, the
Subdivision will consist of different types of Dwelling Units constructed on the SF Lots,
Townhome Lots, Rowhome Lots, and MF Lot. In relation thereto, some of the covenants,
conditions, restrictions, and easements set forth herein shall apply to some, but not all of




the Lots, or may vary between the various Lot types. In accordance therewith, references
herein to the “Lots” or the “Subdivision”, in relation to any such covenants, conditions,
restrictions, and easements, are intended to apply uniformly and equally to each of the
SF Lots, Townhome Lots, Rowhome Lots, and MF Lot, unless otherwise specified. Any
reference herein to an “Owner” shall be to all Owners within the Subdivision, irrespective
of the Lot type, unless otherwise specified. In the event any covenants, conditions,
restrictions, and easements herein apply to some, but not all, Lot/Owner types, or vary
among the Lot/Owner types, this Declaration explicitly references the Lot
type(s)/Owner(s) for which such provisions shall apply, and/or the Lot type(s)/Owner(s)
which are excluded therefrom.

ARTICLE I
RESTRICTIONS AND COVENANTS

Section 2.1. Lot Types; Permitted Uses. The Lots shall be developed and
maintained in accordance with the following uses, as applicable, and for no other use
unless consented to by Declarant in writing:

a. SF Lots shall be used exclusively for one (1) single-family detached
Dwelling Unit.

b. Townhome Lots shall be used exclusively for single-family attached
Dwelling Units constructed in a group of two (2) attached units per adjacent
two (2) Lots.

c. Rowhome Lots shall be used exclusively for single-family Dwelling Units
constructed in a group of three or more attached units, in which each unit
extends from the foundation to roof and with open space on at least two
sides.

d. MF Lot shall be used exclusively for multi-family apartment Dwelling Units,
together with such Improvements and amenities ancillary thereto.

Section 2.2. No Combining Lots. No Owner may combine or build across Lots,
resulting in less than a 1:1 Dwelling Unit to Lot ratio, without the prior written approval of
Declarant.

Section 2.3. Owner-Occupied. The SF Lots must be owner-occupied, and an
Owner of such SF Lot may not allow any Person other than Owner or such Owner's
immediate family to occupy the Lot. For purposes of this Declaration, an Owner's
"immediate family" shall mean the Owner's spouse, life partner, children or stepchildren,
parents, siblings, stepparents, grandparents or grandchildren. The restrictions under this
Section 2.3 shall not apply to the Townhome Lots, Rowhome Lots, or MF Lot.

Section 2.4. Exterior Construction Materials. The exterior of all Improvements
shall be painted in neutral and muted tones, such as white, off white, tan, gray, brick, or




light brown, and shall not be painted in primary colors. The initial paint color for any
Dwelling Unit constructed upon an Unimproved Lot shall be subject to Declarant’s
approval as part of the Owner’s submissions of the Plans under Section 3.1, below. Any
paint colors approved by Declarant as part of its review of the Plans shall be deemed as
permitted colors for the Subdivision under this Section 2.4. Any repainting of the exterior
of a Dwelling Unit shall either substantially match the prior paint color, or be substantially
similar to the paint color(s) of the surrounding Dwelling Unit(s) within the Subdivision. Any
Improvement constructed outside of or detached from the Dwelling Unit on a Lot must be
consistent with the character and color of the Dwelling Unit on such Lot. Owner shall
construct all Improvement(s) with high quality materials to protect the value, character,
integrity and residential quality of the Lots and Subdivision.

Section 2.5. No Trailers, Modular Homes or Mobile Homes. Owner shall not
place any mobile home, modular home, or trailer on any Lot. This Section 2.5 does not
apply to newly-built homes which are assembled offsite and affixed to a permanent
foundation on the Lot.

Section 2.6. Property Storage and Trash Removal. Owner shall not permit any
incinerator or trash burners on any Lot. Owner shall not permit any fuel tanks on the Lot
unless completely screened from view. Owner shall not store garden, lawn, maintenance
equipment, clotheslines, large garbage receptacles, dog kennels, firewood piles, or other
personal property other than customary and ordinary outdoor furniture and furnishings,
outside of any Dwelling Unit or suitable storage facility, except when in actual use. Owner
shall not deposit visible garbage, refuge, rubbish or cuttings on any street, road or Lot.

Section 2.7. Chattel Restrictions. No boat, camper, trailer, auto-drawn or
mounted trailer of any kind, mobile home, semi-truck, aircraft, camper truck or similar
chattel shall remain stationary on any part of a Lot, other than in an enclosed structure,
for more than twenty-four (24) consecutive hours. With respect to the foregoing, "remain
stationary" shall mean that such chattel remains on a Lot or public right-of-way adjacent
thereto without Owner moving it outside the Subdivision. No person shall park or store a
motor vehicle outside on any Lot, except vehicles driven on a regular basis by the
occupants of the dwelling located on such Lot. No grading or excavating equipment,
tractors or semi tractors/trailers shall be stored, parked, kept or maintained in any yards,
driveways or streets. Notwithstanding the foregoing, this Section 2.7 shall not apply to
trucks, tractors or commercial vehicles which are necessary for the construction of
residential dwellings during their period of construction. Excluding the MF Lot, no
dumpster shall remain on any Lot for more than thirty (30) consecutive days, except in
the case of a permitted construction project.

Section 2.8. Vehicular Restrictions. No repair of any boats, automobiles,
motorcycles, trucks, campers or similar vehicles requiring a continuous time period in
excess of forty-eight (48) hours shall remain on any Lot at any time; nor shall vehicles
offensive to the neighborhood be visibly stored, parked or abandoned on any Lot. No
unused building material, junk or rubbish shall be left exposed on the Lot except during




actual building operations, and then only in as neat and inconspicuous a manner as
possible.

Section 2.9. Air Conditioning Units. Excluding the MF Lot, Owner shall place any
exterior air conditioning condenser unit in the rear yard or side yard so as not to be visible
from public view.

Section 2.10. Upkeep of Outdoor Spaces. Excluding stormwater retention
areas, Owner shall not permit weeds or other unmanicured vegetation to grow, nor
maintain dangerous, diseased or otherwise objectionable shrubs or trees on any Lot, so
as to constitute an actual or potential public nuisance, create a hazard or undesirable
proliferation, or detract from a neat and trim appearance. Following the initial construction
of a Dwelling Unit on an Unimproved Lot, an Owner shall not remove any healthy and
established trees from such Lot; provided that an Owner may remove a tree if, in its
reasonable discretion, it poses a hazard towards human health and safety or to the
preservation of the Dwelling Unit on the Lot or Lot(s) adjacent thereto, or such removal is
necessary for the construction of permitted Improvements on such Lot.

Section 2.11. Exterior Lighting. Exterior lighting installed on any Lot shall
either be indirect or of such a controlled focus and intensity as not to disturb the residents
of adjacent Lots.

Section 2.12. Fencing. Fencing shall be consistent with the architectural
style and color of the Dwelling Unit on such Lot and shall not exceed the maximum
height(s) permitted under City code. All fencing shall be made from wood, vinyl, chain
link, or aluminum. Fencing shall not extend beyond the front line of the primary Dwelling
Unit on a Lot. No hedges or mass planted shrubs shall be permitted more than ten (10)
feet in front of the front line of the primary Dwelling Unit on a Lot. This Section 2.12 shall
apply to the Townhome Lots, Rowhome Lots, and SF Lots only. It shall not apply to the
MF Lot. Installation of fences as part of the initial construction of a Dwelling Unit on a Lot
shall be subject to Declarants review and approval, pursuant to Section 3.1, below.

Section 2.13. Outbuildings. The SF Lots and Townhome Lots shall be
limited to a maximum of one (1) outbuilding per Lot. The general design, quality, and
color scheme for an outbuilding shall substantially match that of Dwelling Unit on the Lot.
For purpose of the foregoing, an outbuilding is any enclosed or partially-enclosed
structure affixed to or existing upon a Lot, other than the Dwelling Unit, with a land
coverage footprint of thirty (30) square feet or more. No outbuildings shall be permitted
on the Rowhome Lots. The MF Lot shall not be subject to the restrictions under this
Section 2.13.

Section 2.14. No Protests of Property Taxes Below Minimum Valuation.
Declarant received and is utilizing tax-increment financing to aid in the cost of constructing
the public improvements within the Subdivision. In accordance therewith:




a. For as long as taxes are being divided on a given SF Lot for the purposes
of tax-increment financing, in accordance with Section 18-2147 of the
Nebraska Revised Statutes, the Owner of such SF Lot shall not protest any
taxable valuation assessed for the SF Lot, inclusive of the Improvements
thereon, as determined by the appropriate assessing and taxing officials of
Platte County, Nebraska, for purposes of local ad valorem real estate taxes,
to an amount below $200,000.

b. For as long as taxes are being divided on a given Townhome Lot for the
purposes of tax-increment financing, in accordance with Section 18-2147 of
the Nebraska Revised Statutes, the Owner of such Townhome Lot shall not
protest any taxable valuation assessed for the Townhome Lot, inclusive of
the Improvements thereon, as determined by the appropriate assessing and
taxing officials of Platte County, Nebraska, for purposes of local ad valorem
real estate taxes, to an amount below $150,000.

c. For as long as taxes are being divided on a given Rowhome Lot for the
purposes of tax-increment financing, in accordance with Section 18-2147 of
the Nebraska Revised Statutes, the Owner of such Rowhome Lot shall not
protest any taxable valuation assessed for the Rowhome Lot, inclusive of
the Improvements thereon, as determined by the appropriate assessing and
taxing officials of Platte County, Nebraska, for purposes of local ad valorem
real estate taxes, to an amount below $110,000 per Dwelling Unit on such
Lot. With respect to the foregoing, and for purposes of example only, if a
given Rowhome Lot consists of eight (8) Dwelling Units, the assessed
valuation for such Lot could not be protested below $880,000.

d. For as long as taxes are being divided on the MF Lot for the purposes of
tax-increment financing, in accordance with Section 18-2147 of the
Nebraska Revised Statutes, the Owner of such MF Lot shall not protest any
taxable valuation assessed for the MF Lot, inclusive of the Improvements
thereon, as determined by the appropriate assessing and taxing officials of
Platte County, Nebraska, for purposes of local ad valorem real estate taxes,
to an amount below $24,000,000.

ARTICLE lll
APPROVAL AND CONSTRUCTION OF IMPROVEMENTS

Section 3.1. Plan Approval. No Improvements, including landscaping, above or
below ground, shall be constructed, erected or placed or permitted to remain on any
Unimproved Lot, nor shall any grading or excavation for any Improvement be
commenced, except for Improvements which have been approved by Declarant as
follows:

a. An Owner (or perspective Owner) desiring to erect an Improvement on an
Unimproved Lot shall deliver construction plans, site plans, signage plans,



landscaping plans, and plot plans, as the case may be, to Declarant (herein
collectively referred to as the "Plans"). Such Plans shall include a
description of the type, quality, color and use of materials proposed for the
exterior of such Improvement, together with such other detailed drawings
as may reasonably be requested by Declarant to review such Improvement.

. Declarant shall review such Plans in light of the covenants, conditions,
restrictions and easements in this Declaration, and in relation to the type
and exterior of Improvements permitted on the applicable Lot(s). The
decision to approve or refuse approval of any proposed Improvement shall
be exercised by Declarant in a reasonable manner to promote conformity
and harmony of the design and development of the Improvements
constructed within the Subdivision, and to protect the value, character and
quality of the Subdivision as a whole, in a manner consistent with this
Declaration. If Declarant determines that the Plans do not conform with the
standards or requirements of this Declaration, do not conform with the
surrounding Improvements and topography, or will not protect and enhance
the integrity and character of the Subdivision, Declarant may refuse
approval of any proposed Improvement set forth in the Plans, or portion
thereof. Declarant’s approval or rejection, as the case may be, of an
Owner’s (or prospective Owner’s) Plans shall be provided in writing within
thirty (30) days after the date of submission of the Plans. Declarant’s failure
to provide the same within thirty (30) days shall be deemed a rejection of
the Plans by Declarant; provided, however, such Owner (or Prospective
Owner) may resubmit the same Plans upon any deemed rejection due to
Declarant’s failure to respond. Additionally, upon Declarant’s rejection of
any Plans, an Owner may revise and resubmit the Plans, in which case the
process under this subsection shall start anew. Declarant’'s approval of
Plans submitted by a prospective Owner pursuant to the terms of a
purchase and sale contract for certain Lot(s) entered into between
Declarant and such prospective Owner, shall constitute Declarant’s
approval of such Plans hereunder, with respect to such Lot(s).

. No Owner, or any other Person or Persons, shall have any right to any
action by Declarant, or to control, direct or influence the acts of Declarant
with respect to any proposed Improvement. No responsibility, liability or
obligation shall be assumed by or imposed upon Declarant by virtue of the
authority granted to the Declarant in this Section 3.1, or as a result of any
act or failure to act by Declarant with respect to any proposed Improvement.

. Declarant’s rights under this Section 3.1 shall cease and expire following
the initial construction of Dwelling Units upon each Unimproved Lot within
the Subdivision. With respect to the construction of Improvements
occurring thereafter, the Owners shall not be required to submit Plans to
Declarant, but such Improvements, and the construction thereof, shall




remain subject to, and must comply with, all other relevant terms of this
Declaration.

Section 3.2. Construction of Improvements.

a. Following the initial transfer of an Unimproved Lot from Declarant to an
Owner, such Owner shall commence construction of the Dwelling Unit
thereon within six (6) calendar months from the date title to the Unimproved
Lot was transferred from Declarant to Owner. For purposes of the
foregoing, commencement of construction shall mean Owner’s receipt of a
validly issued building permit and the initiation of site improvements which
affect the vertical construction of the Dwelling Unit on the Lot. Owner shall
not allow any excavation dirt to be spread across any Lot so as to change
the grade of any Lot in a way that has an adverse effect on another Lot or
changes the intended drainage for such Lot or the Subdivision. If Owner
does not commence construction within the time period prescribed above,
Declarant may, in its discretion and without obligation, repurchase the Lot
from Owner pursuant to the terms of Section 8.3, below.

b. Following the initial transfer of an Unimproved Lot from Declarant to an
Owner, such Owner shall substantially complete construction of the
Dwelling Unit(s) on such Lot within two (2) calendar years from the date title
to the Lot was transferred from Declarant to Owner. If Owner does not
substantially complete construction of the Dwelling Unit(s) on such Lot
within the time period prescribed above, Declarant may charge Owner one
and one-half (1.5) times the cost of the building permit(s) for the
Improvements on the Lot for every month beyond the time period prescribed
above that it takes Owner to achieve substantial completion of the Dwelling
Unit(s). For purposes of this Declaration, substantial completion shall mean
the completion of construction to the extent that Owner can obtain a
certificate of occupancy for the Dwelling Unit(s) on the Lot from the
appropriate governing authority. Notwithstanding the foregoing, if the
Owner of the MF Lot has completed at least one hundred-fifty (150)
Dwelling Units thereon within the aforementioned two-year period, such
Owner shall not be subject to the charges hereunder, so long as Owner
diligently and continuously constructs the remaining Dwelling Units, until
their completion.

c. Each Owner agrees that all construction activities performed by it within the
Subdivision shall be performed in compliance with all applicable laws, rules,
regulations, orders, and ordinances of the City, Platte County, State of
Nebraska, and federal government, or any department or agency thereof.
All construction shall utilize new materials, and shall be performed in a
good, safe, and workmanlike manner, in accordance with the then-current
building requirements imposed by the City.



d. Each Owner agrees that its construction activities shall not:

i. Unreasonably interfere with the use, occupancy or enjoyment of any
part of the other Lots owned by any other Owner; or

ii. Unreasonably interfere with the construction work being performed
on any part of the other Lots.

e. Installation of entrance signs or related fixtures, as well as any median
landscaping and related fixtures, if any, shall be undertaken by Owner, at
Owner’s cost. Plans for such proposed Improvements located in public
rights-of-way shall be submitted to Declarant in the same manner as other
Improvement Plans under Section 2.1, above. In conjunction therewith,
Owner must submit a proposed maintenance agreement to Declarant
and/or the City for the Improvements within public rights-of-way. The City
must approve, in writing, of any such maintenance agreement prior to the
installation of any such Improvements.

f. In connection with any construction, reconstruction, repair or maintenance
on a Lot, the Owner of the Lot shall have the right to create a temporary
staging and/or storage area on its Lot at such location as will not
unreasonably interfere with the Owners of other Lots.

Section 3.3. Construction Requirements and Restrictions Applicable to all Lots.
All Owners shall comply with and satisfy the following requirements as part of the
construction of the initial Dwelling Units on each of the Unimproved Lots within the
Subdivision:

a. Owner shall extend water and sanitary sewer service lines from the public
rights-of-way onto the Lots, at locations shown on Exhibit C-1, attached
hereto and incorporated herein.

b. Owner shall extend driveways from the public rights-of-way onto the Lots,
at locations shown on Exhibit C-2, attached hereto and incorporated
herein.

c. Owner shall obtain all permits and governmental approvals necessary or
required to construct the Improvements on a Lot.

d. Without prior written approval by the City, Owner shall not permit any sewer
lines or sewers outside the boundaries of the Subdivision to connect to the
sewer or sewer lines of the Subdivision, any sewers of the City, any outfall
sewer of the City, or any sewage treatment plant of the City. The City shall
have exclusive control over connections to its sewers whether inside or
outside the boundaries of the Subdivision.
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e. Before connecting a Dwelling Unit to the City’s sewer system, a permit shall
be obtained for said Dwelling Unit, and its connection to the City’s sewer
system, it being expressly understood that the City maintains the right to
collect all connection charges and fees as required by City ordinances or
rules now or hereafter in force; and that all such connections shall comply
with minimum standards prescribed by the City.

f. Owner shall install concrete sidewalks at 4-foot wide, 4-inches thick, except
at driveways, which shall be 6-inches thick in accordance with the
American’s with Disability Act and City code.

g. Owner shall install a mailbox adjacent to the public right-of-way on each Lot
for all Dwelling Units within the Lot. For Lots which encompass more than
one (1) Dwelling Units, the mailboxes may be combined at a single location.

h. Owner shall not disturb any grading undertaken by Declarant prior to
conveyance of the Lot for the purpose of stormwater drainage, and shall
maintain the same as part of its construction of Improvements. Sufficient
sediment control measures, including, but not limited to, installation and
maintenance of sill fences, straw bale fences, storm water inlet protection
and temporary seeding, to the extent deemed reasonably necessary by
Declarant, shall be taken by the Owner to ensure that all sediment resulting
from any land disturbance or construction operation is retained on the Lot
in question. All sediment control measures must be maintained until such
Lot has been permanently stabilized with respect to soil erosion. Owner
shall be solely responsible for the cost of any erosion control measures.
Owner shall not materially change the grade or contour of any Lot and shall
control the flow of surface water from its Lot so not to interfere with the
drainage of any adjoining or downstream Lot.

i. Owner shall install an underground sprinklers and sod for each Lot.

j-  Unless otherwise approved by the City, the maximum grade elevation at the
residential building setback line for a Dwelling Unit shall be a slope between
four percent (4%) and six percent (6%), as calculated from the top of the
pavement curb or edge of roadway to the building setback.

k. With respect to the reconstruction or refurbishment of any Improvement,
due to casualty or otherwise, the reconstructed or refurbished
Improvements shall be of a substantially similar type, nature, and design as
the preexisting Improvements on such Lot.

Section 3.4. Construction Requirements and Restrictions Applicable to Specific

Lots.
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a. With respect to the SF Lots adjacent to 8th Street, driveway access must
be from the northern end of the Lot with no access from 8th Street.

b. Driveway access for Lots 1 and 2, Block C, Vitality Village Subdivision (as
shown on the Plat), shall be from the northern end of the Lots with no access
from 8th Street.

c. As part of the initial Improvements on the Unimproved Lots, Owner(s) of the
Rowhome Lots shall install an 8-foot wide, 6-inch thick, concrete trail along
the frontage of Lots 3 and 4, Block A, Vitality Village Subdivision (as shown
on the Plat), in accordance with the American’s with Disability Act and per
City code, all being subject to the City’s oversight and approval. Such
Owner(s) shall dedicate the same, either in fee simple or via perpetual
easement, to the City for public use and enjoyment.

d. Unless otherwise agreed to by the City, the MF Lot shall be limited to two
driveway access points from 8th Street at pre-approved locations in
accordance with City code.

e. As part of the initial Improvements on the MF Lot, Owner shall construct and
maintain post-construction stormwater treatment and detention facilities
with overflow discharge piping to 8th Street storm sewer system, all in
accordance with City code, and subject to City approval.

f. As part of construction of the initial Improvements on an Unimproved Lot:
(i) at least one (1) tree shall be planted by Owner in the front yard of each
SF Lot and Townhome Lot; and (ii) at least one (1) tree per every 100 linear
feet shall be planted adjacent to the public rights-of-way on each Rowhome
Lot and MF Lot. The diameter of the trunk for all such required trees must
be at least one-inch in diameter at the time of planting. The type, size, and
location of such trees shall be detailed in the Plans submitted under Section
3.1, above, and subject to Declarant’s approval.

Section 3.5. Due Diligence in Construction. Once construction of Improvements
on a Lot has commenced, such Improvements shall be undertaken in a reasonably
diligent and workmanlike manner, until completion, without undue delay or stoppages.

Section 3.6. Damage and Destruction Dwelling Units; Duty to Rebuild. If all or
any portion of a Lot or any Dwelling Unit on any such Lot is damaged or destroyed by fire
or other casualty, it shall be the duty of the Owner of such Lot to rebuild, repair or
reconstruct the Lot and the Dwelling Unit(s) thereon in a manner which will restore them
to a condition reasonably-similar to that which existed prior to the casualty. The Owner
of any Lot on which a damaged Dwelling Unit is located shall be obligated to proceed with
all due diligence hereunder, and such Owner shall cause cleanup and removal and/or
reconstruction to commence within six (6) months after the damage occurs and to be
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completed within eighteen (18) months after damage occurs, unless prevented by causes
beyond its reasonable control.

Section 3.7. Disclaimer of Liability. Declarant, together with its agents, officers or
employees, shall not be liable in any way for any damage, loss or prejudice suffered or
claimed by an Owner or any other Person who submits Plans to Declarant or seeks
Declarant’'s approval with respect to any Improvements. In accordance therewith, the
Owners and such other relevant Persons shall forever defend, indemnify and hold the
Declarant and Declarant’'s employees, officers and agents harmless from all damage,
loss or liability (including reasonable attorneys' fees) suffered or claimed by any third party
on account of (i) any defects in any submitted Plans, or revised or approved in accordance
with the foregoing provisions, or for any structural or other defects in any work done
according to such Plans; (ii) the approval or disapproval of any Plans, whether or not
defective; (iii) the construction or performance of any work, whether or not pursuant to
approved Plans; or (iv) the development of any Lot within the Subdivision. Approval of
the Plans or any other approval or consent by Declarant hereunder shall not be an
indication of approval or waiver of any requirements with respect to applicable building
and construction laws or codes and shall not subject the City or Declarant to any liability
to any Person for any purpose whatsoever. Notwithstanding any provision hereunder to
the contrary, or any omission herein, all Improvements must be made in compliance with
all applicable local, state and federal building and construction laws and codes.

ARTICLE IV
EASEMENTS AND OTHER ENTITLEMENTS

Section 4.1. Utilities. To the extent necessary, Owners shall cooperate in the
granting of appropriate and proper temporary and perpetual easements for the
installation, repair and replacement of storm drains, sewers, utilities and other proper
services necessary for the orderly development and preservation of the Subdivision. No
such storm drains, utilities or services of an Owner required on its Lot shall be installed
within the building areas on any other Owner's Lot.

Section 4.2. Surface Water. Each Owner hereby grants and conveys to the
Owner owning an adjacent Lot the perpetual right and easement to discharge surface
storm drainage and/or runoff from the grantee's Lot over, upon and across the
unimproved portion of the grantor's Lot, provided, however, no Owner shall alter or permit
to be altered the elevation or the surface of its Lot or the drainage/retention system
constructed on its Lot if such alteration would materially increase the flow of surface water
onto the adjacent Lot either in the aggregate or by directing the flow of surface water to a
limited area.

Section 4.3. Connection to City’s Sewer. Subject to the conditions and provisions
hereinafter specified, an Owner shall be entitled to connect its sewer system to the sewer
system of the City in such manner and at such place(s) designated on the approved
Plans. Notwithstanding the foregoing, the City shall retain the right to disconnect a Lot’s
sewer from its system if such Lot is discharging into the City’s sewer system in violation
of any applicable ordinance, statute, rule, or regulations.
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ARTICLE V
PUBLIC IMPROVEMENTS

With respect to any infrastructure or public improvements undertaken by Declarant
within the Subdivision, Declarant makes no warranties or representations that such
improvements are committed to or developed for any particular use with respect to the
Lots; and Declarant shall have no liability in relation to the same. Owners’, or Owners’
predecessors’, as the case may be, purchase and acceptance of their respective Lot(s)
constituted an unconditional acceptance and approval of the improvements undertaken
by Declarant for such Owners’ intended purpose; and in accordance therewith, the
Owners warrant and agree to hold Declarant harmless from and against any claims,
liabilities, and damages arising from or related to such improvements.

ARTICLE VI
RESERVED RIGHTS OF DECLARANT

Declarant shall possess and maintain the following rights notwithstanding any
provision to the contrary in this Declaration:

Section 6.1. Right to Complete Development of the Subdivision. Prior to
Declarant’s conveyance of all Lots within the Subdivision to third-party Owners, Declarant
shall have, and hereby reserves, the right (i) to subdivide or re-subdivide or otherwise
split or combine any portion of the Subdivision or otherwise to complete development of
Lots; (ii) to construct or alter Improvements on any Lot owned by Declarant; and (iii) to
excavate, cut, fill or grade any Lot owned by Declarant, or to construct, alter, demolish or
replace or renovate any Improvements owned by Declarant, or to alter its construction
plans or design or to rezone or amend its master plan or any development documents
agreed to by Declarant and the City, and to permit any activity, use or improvement by
Declarant on any Lot owned by Declarant.

Section 6.2. Declarant's Right to Grant Additional Easements. Declarant shall
have, and hereby reserves the right to grant or create, temporary or permanent
easements from time to time for construction, access, utilities, drainage and other
purposes for the development and sale of the Subdivision in, on, under, over and across
any Lots or other portion of the Subdivision owned by Declarant and/or any public rights-
of-way within the Subdivision. The foregoing notwithstanding, the Declarant shall not
grant an easement which materially and adversely impairs the use of any Lot not owned
by Declarant for the purposes originally intended.

Section 6.3. Amending Plat. Declarant shall have, and hereby reserves, the right
to record amendments to the Plat from time to time. Each Owner of a Lot (whether
conveyed by metes and bounds description prior to the recording of a Plat, or as a platted
Lot after the recording thereof) shall promptly upon receipt approve and sign any such
Plat or consent to Plat and shall promptly return the same to Declarant, provided that
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such Plat does not alter the size or configuration of said Owner's Lot or adversely affect
ingress or egress to or from such Owner's Lot.

Section 6.4. Control over Construction of Initial Improvements. Declarant shall
have the unilateral authority to amend and supplement the provisions of Article Il and
Article Ill of this Declaration, until a Dwelling Unit has been constructed on each Lot within
the Subdivision; provided that such amendments/supplements shall not unduly burden or
place additional covenants, conditions, restrictions or easements on another Lot not
owned by Declarant, or bring the same into violation with this Declaration that was
conforming prior to such amendment/supplement.

Section 6.5. Reserved Rights Do Not Create Obligations. Anything in this
Declaration to the contrary notwithstanding, the reserved rights in favor of Declarant
hereunder shall not in any way be construed as creating any obligation on the part of
Declarant to exercise any such rights or to perform any of the activities, construct any
Improvements, convey any property or grant any easements referred to in this
Declaration.

ARTICLE VII
ASSIGNMENT OR SURRENDER OF DECLARANT'S RIGHTS AND DUTIES

Any and all of the rights, powers and reservations of Declarant herein contained
may be assigned by Declarant from time to time, in its discretion, to any Person who will
assume the duties of Declarant pertaining to the particular rights, powers and reservations
assigned. Upon such assignment, any such Person assuming such duties (and its heirs,
successors and assigns) shall have, to the extent of such assignment, the same rights
and powers and shall be subject to the same obligations and duties as are given to and
assumed by Declarant in this Declaration. Any assignment made under this Article shall
be in recordable form and shall be recorded in the Office of the Register of Deeds of Platte
County, Nebraska. Notwithstanding any provision of this Declaration to the contrary,
Declarant may, at any time and from time to time without the consent of the Owners,
temporarily or permanently relieve itself of all or a portion of its rights and obligations
under this Declaration by filing in the Register of Deeds of Platte County, Nebraska, a
notice stating that Declarant has surrendered the rights and obligations specified therein,
and upon the recording of such notice, said powers and obligations so specified shall
immediately terminate.

ARTICLE VIII
LOT RE-SALES AND BUYBACK

Section 8.1. Applicability of Lot Re-Sales. Except for sales and conveyances by
Declarant, no Unimproved Lot may be sold by any Owner except in compliance with the
provisions of this Article VIII.

Section 8.2. Right of First Refusal.
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a. Rights and Obligations. Before any Unimproved Lot (or any part thereof)
may be sold by or to any Person other than Declarant, the Owner of such
Unimproved Lot shall first deliver to Declarant an offer in writing to sell the
Unimproved Lot to Declarant or its successors (an "Offer Notice") for an
amount equal to the original price paid from Owner to Declarant in exchange
for such Unimproved Lot (the “Original Purchase Price”). The Offer Notice
shall include the Owner's address, a copy of the bona fide offer to purchase
the Unimproved Lot and shall indicate that Owner is offering the Lot for sale
to Declarant pursuant to this right of first refusal. If Declarant or its
successors does not accept or reject in writing said offer of sale within thirty
(30) days from the date of receipt of the Offer Notice, then the Owner of
such Unimproved Lot shall have the right to sell said Lot to the third party
making the bona fide offer pursuant to and in accordance with the terms of
such bona fide offer, without any further additional obligation to offer said
Lot to Declarant. Declarant shall have this right of first refusal with regard to
each bona fide offer an Owner receives for the purchase of an Unimproved
Lot. Any Owner who buys an Unimproved Lot from another Owner shall be
governed by the provisions of this Section 8.2 and the failure to exercise or
rejection of the right of first refusal with respect to any Offer Notice shall not
limit Declarant's rights of first refusal with respect to any subsequent
proposed sale of any Unimproved Lot. This Section 8.2 shall not be
applicable with respect to any foreclosure sale of a first lien deed of trust or
first lien mortgage on a Lot or deed in lieu thereof which is made and
delivered in good faith. In each instance where an Offer Notice is delivered
to Declarant by an Owner, Declarant shall determine in its sole discretion
and on a case by case basis whether to exercise its right of first refusal, and
such determination may be made on such basis and for any reason as
Declarant in its sole discretion shall choose. Should an Owner fail to comply
with the provisions of this Section 8.2 and sell an Unimproved Lot without
delivering an Offer Notice to Declarant in accordance with the terms hereof,
then the purchaser of such Lot shall purchase such Lot subject to the right
of first refusal herein granted, and Declarant shall thereafter at any time
have the right to purchase such Lot according to the provisions of this
Section 8.2, from the purchaser thereof for the Original Purchase Price, until
the substantial completion of a Dwelling Unit on such Lot, at which point
Declarant’s rights under this Section 8.2 shall be of no further force or effect
with respect to such Lot; except such rights shall be reinstated if such Lot
subsequently becomes an Unimproved Lot. In addition to the foregoing,
Declarant shall be entitled to any other rights and remedies available at law
or in equity for the violation of this Section 8.2.

b. Death of Owner; Gifts. The personal representative, heirs, successors and
assigns of any Owner who dies while owning an Unimproved Lot, or the
donee of a gift of an Unimproved Lot from an Owner, shall become an
Owner subject to the terms and conditions of this Declaration and any
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subsequent sale, transfer and conveyance of such Lot shall be governed by
the provisions of this Section 8.2.

c. Duties Upon Election. If Declarant exercises its right of first refusal pursuant
to Section 8.2(a), above, the closing of the conveyance of such Lot shall
occur within thirty (30) days after receipt by the Owner of written notice from
Declarant or its successors that it elects to exercise its right of first refusal
with respect to such Lot. At closing, Declarant shall make payment to such
Owner of the Original Purchase Price. The Owner shall deliver to Declarant
a warranty deed conveying fee simple marketable title to the Lot free and
clear of all liens and encumbrances except those that existed at the time of
the acquisition of the Lot by such Owner, the lien of ad valorem taxes for
the current year and any other liens and encumbrances which may be
approved by Declarant, in Declarant’s sole and exclusive discretion. In the
event the closing occurs after the death of an Owner, Declarant may, in its
discretion, require the personal representative of the Owner to post such
bonds or other assurances as Declarant may deem reasonable in order to
protect Declarant from any loss which might be caused by the failure to pay
any federal or state inheritance tax or the failure to pay the claims of any
creditors who may have a lien on the Lot superior to Declarant's rights as a
purchaser of said Lot.

d. Terms Binding. The right of first refusal reserved by Declarant in this
Section 8.2 shall run with the title to each Lot in the Subdivision and be
binding upon each purchaser of a Lot from Declarant and upon any
subsequent Owner of a Lot, whether such Owner purchased such Lot from
Declarant or from a third party. The provisions of this Section 8.2 shall
constitute record notice to all purchasers of Lots in the Subdivision of the
right of first refusal herein reserved, and no additional language in any deed
of conveyance of a Lot and no recording of any additional instrument shall
be required to make all Owners of Lots in the Subdivision subject to the
provisions of this Section 8.2.

Section 8.3. Option to Purchase.

a. Rights and Obligations. Should any Lot remain an Unimproved Lot
following the passage of six (6) calendar months from the date of closing of
the initial transfer of a Lot from Declarant to a third-party Owner (the
"Purchase Option Date"), irrespective of whether such Lot has been re-
purchased by any subsequent Persons, Declarant shall have the right, but
not the obligation, to purchase such Lot from the current Owner. Declarant
may exercise such right for a period of three (3) years from the Purchase
Option Date, or until commencement of construction of a Dwelling Unit on
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the Lot, whichever occurs first. The price at which the Unimproved Lot may
be purchased under this Section 8.3 shall equal ninety percent (90%) of the
Original Purchase Price. If Declarant desires to purchase a Lot under the
provisions of this Section 8.3, Declarant shall deliver to the Owner written
notice of Declarant’s intent to exercise its right under this Section 8.3 with
respect to such Lot. Notwithstanding the foregoing, any extension of time
for the construction of Improvements granted by Declarant to an Owner, in
writing, shall act to extend the Purchase Option Date for an equal duration.
Additionally, any delay in constructing the improvements caused by an
event of Force Majeure (defined below) shall act to extend the Purchase
Option Date for an equal duration.

b. Duties Upon Election. If Declarant exercises its right to purchase a Lot
pursuant to Section 8.3(a), above, the closing and transfer of title shall occur
in accordance with the same procedures and requirements as set forth in
Section 8.2(c), above.

c. Terms Binding. The option to purchase reserved by Declarant in this
Section 8.3 shall run with the title to each Lot in the Subdivision and be
binding upon each purchaser of a Lot from Declarant and upon any
subsequent Owner of a Lot, whether such Owner purchased such Lot from
Declarant or from a third party. The provisions of this Section 8.3 shall
constitute record notice to all purchasers of Lots in the Subdivision of the
option to purchase reserved, and no additional language in any deed of
conveyance of a Lot and no recording of any additional instrument shall be
required to make all Owners of Lots in the Subdivision subject to the
provisions of this Section 8.3.

ARTICLE IX
REMEDIES AND ENFORCEMENT

Section 9.1. All Legal and Equitable Remedies Available. In the event of a breach
or threatened breach by any Owner or other Person of any of the terms, covenants,
restrictions or conditions hereof, the Declarant or the Owner(s) shall be entitled forthwith
to full and adequate relief by injunction and/or all such other available legal and equitable
remedies from the consequences of such breach, including specific performance.

Section 9.2. Self-Help. In addition to all other remedies available at law or in
equity, upon the failure of a defaulting Owner to cure a breach of this Declaration within
thirty (30) days following written notice thereof by the Declarant or an Owner (unless, with
respect to any such breach the nature of which cannot reasonably be cured within such
30-day period, the defaulting Owner commences such cure within such 30-day period
and thereafter diligently prosecutes such cure to completion), Declarant or any Owner
shall have the right to perform such obligation contained in this Declaration on behalf of
such defaulting Owner and be reimbursed by such defaulting Owner upon demand for
the reasonable costs thereof together with interest at twelve percent (12%) per annum,
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or the highest rate permitted under applicable law, whichever is less. Notwithstanding
the foregoing, in the event of (i) an emergency or (ii) blockage or material impairment of
the easement rights, the Declarant or an Owner may immediately cure the same and be
reimbursed by the defaulting Owner upon demand for the reasonable cost thereof
together with interest at the rate specified in this paragraph above.

Section 9.3. Lien Rights. Any claim for reimbursement, including interest as
aforesaid, and all costs and expenses including reasonable attorneys’ fees awarded to
Declarant or any Owner in enforcing any payment in any suit or proceeding under this
Declaration shall be assessed against the defaulting Owner in favor of the prevailing party
and shall constitute a lien (an "Assessment Lien") against the Lot of the defaulting Owner
until paid, effective upon the recording of a notice of lien with respect thereto in the Office
of the Register of Deeds of Platte County, Nebraska; provided, however, that any such
Assessment Lien shall be subject and subordinate to (i) liens for taxes and other public
charges which by applicable law are expressly made superior, (i) all liens recorded in the
land records for Platte County, Nebraska, prior to the date of recordation of said notice of
lien, (iii) all leases entered into, whether or not recorded, prior to the date of recordation
of said notice of lien; and (iv) all first mortgages or deeds of trust recorded at any time on
the Lots. Except as set forth above, all liens recorded subsequent to the recordation of
the notice of lien described herein shall be junior and subordinate to the Assessment Lien.
Upon the timely curing by the defaulting Owner of any default for which a notice of lien
was recorded, the party recording same shall record an appropriate release of such notice
of lien and Assessment Lien.

Section 9.4. Remedies Cumulative. The remedies specified herein shall be
cumulative and in addition to all other remedies permitted at law or in equity.

Section 9.5. No Termination for Breach. Notwithstanding the foregoing to the
contrary, no breach hereunder shall entitle Declarant or any Owner to cancel, rescind, or
otherwise terminate this Declaration. No breach hereunder shall defeat or render invalid
the lien of any mortgage or deed of trust upon any Lot made in good faith for value, but
the easements, covenants, conditions and restrictions hereof shall be binding upon and
effective against any Owner of such Lot covered hereby whose title thereto is acquired
by foreclosure, trustee’s sale, or otherwise.

ARTICLE X
MISCELLANEOUS

Section 10.1. Declarant's Disclaimer. Declarant makes no warranties or
representations that the plans presently envisioned for the development of the
Subdivision can or will be carried out, or that any Lot is or will be committed to or
developed for any particular use. In addition, while Declarant has no reason to believe
that any of the provisions of this Declaration are or may be unenforceable, Declarant
makes no representations as to enforceability. Declarant shall have no liability for the
development of the Subdivision or the enforcement of this Declaration.
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Section 10.2. Term and Amendment.

a. This Declaration, and all covenants, conditions, and restrictions herein shall
continue and remain in full force and effect for a ninety (90) year period
under Nebraska Revised Statutes section 76-2002.

b. Except as otherwise set forth under Article VI, above, and subsections (c)
and (d), below, Declarant and all current Owners may only modify, amend
or terminate this Declaration by a written amendment signed by all current
Owners.

c. Notwithstanding the foregoing, this Declaration may be modified or
amended via a written amendment signed by all current Owners of the MF
Lot, Townhome Lots, and Rowhome Lots, without written consent or
execution of the Owners of the SF Lots, if such modifications or
amendments do not materially impact the SF Lots, or the rights or
obligations of the Owners of the SF Lots, hereunder.

d. Notwithstanding the foregoing, this Declaration may be unilaterally modified
or amended by Declarant via a written amendment, without written consent
or execution of the Owners of the MF Lot, Townhome Lots, and SF Lots, if:
(i) such amendment relates to the Rowhome Lots only; (ii) such amendment
does not have a material and adverse effect on the MF Lot, Townhome Lots,
SF Lots, or the Owners thereof; and (iii) all Rowhome Lots are owned by
Declarant at the time of such amendment.

Section 10.3. Declaration Shall Continue Notwithstanding Breach. Owners
expressly agree that a breach of this Declaration shall not: (i) entitle any party to cancel,
rescind, or otherwise terminate this Declaration, or (ii) defeat or render invalid the lien of
any mortgage or deed of trust made in good faith and for value.

Section 10.4. Force Majeure. For the purpose of any provisions of this
Declaration, Declarant and Owners, or their successors or assigns, shall not be
considered in breach or default of their obligations hereunder in the event of delay in the
performance of such obligations due to causes beyond their reasonable control and
without their fault (referred to herein as “Force Majeure”), including acts of God, acts of
the public enemy, act of the federal or state government, fires, floods, epidemics,
pandemics, quarantine restrictions, strikes, freight embargoes, or delays of contractors,
or subcontractors due to such causes (financial incapacity of Owners, contractors or
subcontractors excepted); it being the purpose and intent of this Section 10.4 that in the
event of the occurrence of any such delay due to an event of Force Majeure, the time for
performance of the obligations of delayed Person shall be extended for the period of
delay, provided that in order to obtain the benefit of the provisions of this Section 10.4,
the Person seeking the benefit shall, within twenty (20) days after the beginning of any
such delay, notify the other affected Persons hereunder, in writing, and of the cause(s)
thereof.
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Section 10.5. Affordability Covenants; How Construed. The Subdivision is
further encumbered by those certain Declaration of Affordability Covenants and
Restrictions filed by Declarant (the “Affordability Covenants”). It is the intent of
Declarant that, for the purpose of giving full and proper effect to this Declaration, the
Affordability Covenants and this Declaration shall, to the extent applicable, supplement
one another, be read together and construed harmoniously. Notwithstanding the
foregoing, to the extent the terms of the Affordability Covenants expressly, directly and
irreconcilably conflict with the terms of this Declaration, the terms of this Declaration shall
supersede and control with respect to such conflicting terms

Section 10.6. Notices. Any notices, requests or other communications
hereunder shall be in writing and shall be delivered by: (i) a widely-recognized national
overnight courier service (subject to a written confirmation thereof), (ii) mailed by United
States registered or certified mail, return receipt requested, postage prepaid or (iii) hand-
delivery, and addressed to each Owner at such Owner's address in the Subdivision, and
to the Declarant at its address as set forth below:

If to Owner, deliver such notice to the address of record in the Platte County
Register of Deeds Office at the time of the Effective Date.

If to Declarant:

City of Columbus, Nebraska
c/o City Administrator

2500 14th Street, Suite 3
P.O. Box 1677

Columbus, NE 68602

Any such notice, request or other communication shall be considered given or
delivered, as the case may be, on the date of overnight courier delivery, upon deposit in
the United States mail or upon delivery if hand-delivered. Rejection or other refusal to
accept or inability to deliver because of changed address of which no notice was given
shall be deemed to be receipt of the notice, request or other communication. Any party
may from time to time at any time change its mailing address hereunder upon providing
written notice to the other party.

Section 10.7. Rule Against Perpetuities. If the provisions hereunder are
declared void by a court of competent jurisdiction by reason of the period of time herein
stated for which the same shall be effective being contrary to applicable law or prohibited
by the "rule against perpetuities" or any similar law, then in that event only the term hereof
shall be reduced to the maximum period of time which does not violate such law or the
rule against perpetuities as set forth in the laws of the State of Nebraska.
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Section 10.8. Waiver. No delay or omission in exercising any rights, power
or remedy herein provided, in the event of any breach of the restrictive covenants herein
contained, shall be construed as a waiver thereof or acquiescence therein.

Section 10.9. Severability. If any part or provision of this Declaration is
declared for any reason by a court of competent jurisdiction to be null and void, the
judgment or decree shall not in any manner whatsoever affect, modify, change, abrogate
or nullify any of the other parts and provisions of this Declaration not specifically declared
to be void or unenforceable, but all of the remaining provisions of this Declaration not
expressly held to be void or unenforceable shall continue unimpaired and in full force and
effect.

Section 10.10. Beneficiaries. Owners benefit from the covenants, conditions,
restrictions and easements set forth in this Declaration. Owners maintains the right to
enforce the terms of this Declaration by injunction or other legal or equitable procedure,
and to recover damages resulting from any violation thereof, including the cost of
enforcing the same, which costs shall include court costs and reasonable attorneys' fees
as permitted by law.

Section 10.11. Relationship of the Parties. Nothing contained herein shall be
construed or interpreted as creating a partnership, joint enterprise or joint venture
between or among the parties contemplated hereunder. It is understood that the
relationship between the parties contemplated hereunder is an arms-length one that shall,
at all times, be and remain that of separate owners of real property. Neither Declarant
nor Owners may act for or on behalf of another party, as agent or otherwise, unless
expressly authorized to do so by separate written instrument signed by the party to be
charged or bound, except as otherwise specifically provided herein.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, this Declaration is executed as of the date shown in the
notary block below.

DECLARANT:

Community Development Agency
of the City of Columbus, Nebraska

By: ///M

James Bulkley, as Chairpersgryﬂllayor)
ATTEST:

Nunaoe Ohoect

Shuraya Choat, Secretary (City Clerk)

STATE OF NEBRASKA )
) SS.
COUNTY OF PLATTE )

The foregoing instrument was acknowledged before me this i day of
Nmrgmézm 20 24, by James Bulkley, in his capacity as Chairperson, and Shuraya
Choat, in her capacity as Secretary, of the Community Development Agency of the City
of Columbus, Nebraska.

GENERAL NOTARY - State of Nebraska \v’ ASIVAS L lome
VANESSA ADAME Notary Public
2lils My Comm. Exp. February 7, 2027

My commission expires: Febmav\,/ 11,2027
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When Recorded Mail To:
City of Columbus, Nebraska
c/o City Administrator

2500 14th Street, Suite 3
P.O. Box 1677

Columbus, NE 68602

DECLARATION OF AFFORDABILITY COVENANTS AND RESTRICTIONS

This Declaration of Affordability Covenants and Restrictions (hereinafter
“Declaration”) is made as of this #* day of ) Jovermben , 2024, by the
COMMUNITY DEVELOPMENT AGENCY OF THE CITY OF COLUMBUS,
NEBRASKA (hereinafter “Agency”).

RECITALS

WHEREAS, Agency is the fee simple owner of certain real property located in
the City of Columbus, Nebraska (the “City”), as further described in Exhibit A (the
“Subdivision”); and

WHEREAS, Agency has undertaken, or will undertake, certain infrastructure and
public improvements for the Subdivision to incentivize the private development of
housing that is affordable to the City’s middle-income and workforce populations; and

WHEREAS, the developers and other third-party purchasers of the lots within
the Subdivision will benefit from Agency’s undertakings via the opportunity to
purchase such property in a builder-ready condition, and at a price substantially
below fair market value; and

WHEREAS, the intent of Agency in providing these development incentives is
to preserve the affordability of the housing within the Subdivision; and



WHEREAS, subsequent owners and renters of the housing within the
subdivision will benefit from the limitations on the rent and purchase prices for the
housing within the Subdivision which this Declaration requires; and

WHEREAS, the intent of Agency is to preserve through this Declaration the
affordability of the housing within the Subdivision and to establish Agency’s rights to
enforce compliance with this Declaration;

WHEREAS, in accordance with the foregoing, Agency desires to set forth
herein the terms, restrictions, and conditions upon which third parties will construct,
maintain, sell and/or lease the housing units within the Subdivision; and

NOW, THEREFORE, the Agency, as the owner of all real property within the
Subdivision, for the purposes above set forth, does hereby declare and provide as
follows:

ARTICLE |
DEFINITIONS

For the purposes of this Declaration, the capitalized terms used herein shall
have the meanings ascribed to them below and, unless the context clearly indicates
otherwise, shall include the plural as well as the singular.

Affordability Period: is defined in Article X.

Affordability Requirement: is the requirement that: all Rental Residential
Units constructed and maintained upon the Subdivision are to be leased to
Residential Unit Tenants in exchange for an amount not to exceed the Maximum
Allowable Rent; and (ii) all Non-Rental Residential Units constructed and maintained
upon the Subdivision are to be sold and resold to Owners for a purchase price not to
exceed the Maximum Sale Price.

Agency: means the Community Development Agency of the City of Columbus,
Nebraska, or such other agency of the City government that may subsequently be
delegated the authority by the Mayor of the City to monitor, enforce, or otherwise
administer the requirements of this Declaration.

Business Day: means Monday through Friday, inclusive, other than holidays
recognized by the City government.

Debt Service Coverage Ratio: means, with respect to an Owner’s outstanding
Mortgage debt on all Rental Residential Units owned by such Owner, for any twelve-
month period covered by an annual operating statement for the related Rental Residential
Units, the ratio of (i) net operating income produced by the related Rental Residential
Units during such period to (ii) the aggregate amount of monthly payments (which shall




not include balloon payments, fees, penalties, or other sums other than amortized
principal and interest) due under such Mortgage debt during such period.

Developer: means any Person that purchases from Agency an unimproved lot
within the Subdivision and constructs a Residential Unit thereon.

Eligible Capital Improvement: means major structural system upgrades,
special assessments, new additions, and improvements related to increasing the
health, safety, or energy efficiency of a Residential Unit, as determined by the Agency
in its reasonable discretion. Such improvements generally include: (i) major electrical
wiring system upgrades; (ii) major plumbing system upgrades; (iii) room additions; (iv)
installation of additional closets and walls; (v) alarm systems; (vi) smoke detectors; (vii)
removal of toxic substances, such as asbestos, lead, mold, or mildew; (viii) insulation
or upgrades to double-paned windows or glass fireplace screens; and (ix) upgrade to
Energy Star built-in appliances, such as furnaces, water heaters, stoves, ranges,
dishwashers, and microwave hoods.

Eligible Replacement and Repair Cost: means in-kind replacement of existing
amenities and repairs and general maintenance that keep a Residential Unit in good

working condition, as determined by the Agency in its reasonable discretion. Such
improvements generally include: (i) electrical maintenance and repair, such as
switches and outlets; (ii) plumbing maintenance and repair, such as faucets,
supply lines, and sinks; (iii) replacement or repair of flooring, countertops, cabinets,
bathroom tile, or bathroom vanities; (viii) non-Energy Star replacement of built-in
appliances, including furnaces, water heaters, stoves, ranges, dishwashers, and
microwave hoods; (ix) replacement of window sashes; (x) fireplace maintenance
or in-kind replacement; (xi) heating system maintenance and repairs; and (xii) lighting
system.

Ineligible Costs: means costs of cosmetic enhancements, installations with
limited useful life spans and non-permanent fixtures that do not meet the definition of
an Eligible Capital Improvement, as determined by the Agency in its reasonable
discretion.

Land Records: means the real property records for Platte County, Nebraska.

Maximum Allowable Rent: as defined in Section 403.

Maximum Sale Price: is the maximum sale price of a Non-Rental Residential
Unit as determined pursuant to the procedures set forth under Article V, below.

Mortgage: means a mortgage, deed of trust, mortgage deed, or such other
classes of instruments as are commonly given to secure a debt under the law.

Mortgagee: means the holder of a Mortgage.



MF Unit: means any of the residential dwelling units existing upon, either now
or in the future, the following lot within the Subdivision: Lot 1, Block D, Vitality Village
Subdivision, a Subdivision of Lots 8-11, Block A, and Lots 1-12, Block B, and Lots 9-
13, Block C, and Lots 1 and 2, Block D, Vitality Village Addition to the City of Columbus,
Platte County, Nebraska, and any subdivisions or replats thereof.

Non-Rental Residential Unit: means any of the Townhome Units or Rowhome
Units which are, at any one time, occupied by the Owner of such Residential Unit, or
such other Person related to or affiliated with Owner that does not pay rent to Owner
in exchange for occupancy. In accordance with Section 507, below, the term Non-
Rental Residential Unit shall also apply to Transfers of a Residential Unit to a
Transferee who intends to utilize the Residential Unit as a Non-Rental Residential
Unit, irrespective of whether the transferring Owner utilizes the Residential Unit as a
Rental Residential Unit.

Owner: means the Person holding fee title to a Residential Unit, inclusive of any
Developer that constructs the initial residential improvements within the Subdivision.

Person: means any individual, corporation, limited liability company, trust,
partnership, association, or other legal entity.

Principal Place of Residence: means the place where a person or persons
reside on a full-time basis for a minimum of ten months out of each calendar year.

Rental Residential Unit: means , at all times, the MF Units, and any of the
Townhome Units, Rowhome Units or MF Units which are, at any one time, leased to,
or are otherwise occupied by, a third-party occupant in exchange for the payment of
rent to the Owner of such Residential Unit.

Residential Unit: means each Rental Residential Unit and Non-Rental
Residential Unit within the Subdivision.

Residential Unit Tenant: means a Person who lease(s) a Rental Residential
Unit.

Rowhome Unit: means any of the residential dwelling units existing upon,
either now or in the future, the following lots within the Subdivision: Lots 1-4, Block A,
and Lots 1 and 2, Block B, and Lot 2, Block C, all in Vitality Village Subdivision, a
Subdivision of Lots 8-11, Block A, and Lots 1-12, Block B, and Lots 9-13, Block C, and
Lots 1 and 2, Block D, Vitality Village Addition to the City of Columbus, Platte County,
Nebraska, and any subdivisions or replats thereof.

Single-Family Detached Unit. means any of the residential dwelling units
existing upon, either now or in the future, the following lots within the Subdivision: Lots
1-7, Block A, and Lots 1 and 2, Block C, all in Vitality Village Addition to the City of
Columbus, Platte County, Nebraska, and any subdivisions or replats thereof.




Townhome Unit: means any of the residential dwelling units existing upon,
either now or in the future, the following lots within the Subdivision: Lots 3-10, Block B,
Vitality Village Subdivision, a Subdivision of Lots 8-11, Block A, and Lots 1-12, Block
B, and Lots 9-13, Block C, and Lots 1 and 2, Block D, Vitality Village Addition to the
City of Columbus, Platte County, Nebraska; AND Lots 3-8, Block C, all in Vitality Village
Addition to the City of Columbus, Platte County, Nebraska, and any subdivisions or
replats thereof.

Transfer. means any sale, assignment, or transfer, either voluntary of
involuntary, or by operation of law, whether by deed, contract of sale, gift, devise,
bequest, trustee’s sale, deed in lieu of foreclosure, or otherwise, of any interest in a
Residential Unit, including but not limited to, a fee simple interest, joint tenancy,
community property, life estate, leasehold, or an interest evidenced by a land contract
by which possession of the Residential Unit is transferred and Owner retains title.

Transferee: means the Person receiving the interest in a Residential Unit via a
Transfer.

ARTICLE I
AFFORDABILITY REQUIREMENT

Developer shall construct, reserve, and either maintain and lease as Rental
Residential Units, or Transfer as Non-Rental Residential Units, all Residential Units
constructed upon the Subdivision, in accordance with the terms of this Declaration.
Upon any Transfer of a Residential Unit to a Transferee, such Transferee, as
subsequent Owner, shall either maintain and lease as Rental Residential Units, or
sell as Non-Rental Residential Units, all Residential Units within the Subdivision, in
accordance with the terms of this Declaration.

ARTICLE I1ll
USE

Section 301. Treatment of Residential Unit Tenant. Owners may, in
accordance with commonly-accepted industry standards, charge Residential Unit
Tenants for the actual and reasonable costs related to such Residential Unit
Tenants’ share of basic utilities, such as electricity, gas, water, trash, phone, internet,
and cable television services; as well as commercially-reasonable pet fees and
elective garage/storage rent, which shall be separate from, and not included as part
of, Maximum Allowable Rent or the calculation thereof. Any charges, fees, or
additional rents which are not commonly imposed on tenants of the comparable
market-rate units, pursuant to commonly-accepted industry standards, shall be
included as part of Maximum Allowable Rent and the calculation thereof.

Section 302. No Short-Term Rentals. All lease/occupancy arrangements for
Residential Units shall be in writing, signed by the Owner and Residential Unit
Tenant, and shall be for an occupancy period of no less than thirty (30) days.



ARTICLE IV
RENTAL OF RESIDENTIAL UNITS

Section 401.Lease of Rental Residential Units. All Rental Residential Units
shall be reserved, maintained, and leased to Residential Unit Tenants (a) in
accordance with this Declaration, and (b) at a rental rate at or below the Maximum
Allowable Rent.

Section 402. Rental Residential Unit Lease Requirements.

a. Maximum _Allowable Rent; Failure to Comply. Subject to the
provisions of Section 301, above, the rent charge under a lease of a Rental
Residential Unit shall be at or below the Maximum Allowable Rent. Any
lease of a Rental Residential Unit that fails to comply with the foregoing
shall remain in effect; but the rental amounts charged in excess of the
Maximum Allowable Rent in relation thereto shall be subject to
disgorgement to the Residential Unit Tenant, in accordance with the
Agency’s enforcement rights under Section 601, below.

b. Developer to Maintain Copies. Developer shall maintain or cause to
be maintained copies of all initial and renewal leases executed with
Residential Unit Tenants for a period of no less than five (5) years from the
expiration or termination of such lease.

Section 403. Maximum Allowable Rent. The initial maximum allowable monthly
rent (‘Maximum Allowable Rent’ or “MAR”) for each Rental Residential Unit shall be
as follows:

a. With respect to the MF Units:

i.No more than $995.00 per month for each studio/efficiency MF
Unit;

i.No more than $1,150.00 per month for each one-bedroom MF
Unit;

iii.No more than $1,195.00 per month for each large one-bedroom
MF Unit;

iv.No more than $1,395.00 per month for each two-bedroom MF
Unit;

v.No more than $1,450.00 per month for each large two-bedroom MF
Unit; and



vi.No more than $1,650.00 per month for each three-bedroom MF
Unit.

b. No more than $1,800.00 per month with respect to each
Townhome Unit.

c. No more than $1,750.00 per month with respect to each Rowhome
Unit.

Section 404.Increases to Maximum Allowable Rent. The Maximum Allowable
Rent amounts set forth in Section 403, above, shall apply, as applicable, to all initial
leases entered into for occupancy of a Rental Residential Unit. Beginning January 1,
2026, the Maximum Allowable Rent amounts under_Section 403, above, shall
increase, on an annual basis as of January 1 of each calendar year, in an amount
equal to the greater of: (i) two and one-half percent (2.5%); or (ii) the percentage
increase determined by the Consumer Price Index for All Urban Consumers measured
from January 1 of the prior calendar year (as applicable, the “Annual Increase
Limit’). The Owners shall keep supporting records related to any increases to
Maximum Allowable Rent, and shall produce the same to Agency upon written request
therefor.

Section 405.Increases Above Annual Increase Limit; When Permitted.
Notwithstanding the terms of Section 404, above, an Owner shall be entitled to
increase Maximum Allowable Rent above the Annual Increase Limit if such increase
is necessary for Owner to achieve a Debt Service Coverage Ratio of 1.25 in relation
to its outstanding debt on the Rental Residential Units for the applicable annual period
(hereinafter referred to as a “Debt Service Coverage Shortfall’). In the event of a
Debt Service Coverage Shortfall, the Owner shall provide the Agency with written
notice of the same, which shall include: (i) a cash flow and operating statement for the
applicable period evidencing such Debt Service Coverage Shortfall, showing Owner’s
net operating income and debt service obligations, in form and substance equivalent
to that which Owner is required to provide to its lender; and (ii) a calculation of the
minimum increase to Maximum Allowable Rent necessary to achieve a Debt Service
Coverage Ratio of 1.25. If the Agency is unsatisfied with the information provided by
an Owner, the Agency may require the Owner, via written request, to supplement or
provide additional information. Upon the Owner’s provision of the foregoing notice and
supporting information in accordance with this Section 405, the Owner shall be
permitted to increase Maximum Allowable Rent by the minimum amount necessary to
achieve a Debt Service Coverage Ratio of 1.25, without further approval by the
Agency; provided, however, that if it is subsequently discovered that an Owner
misrepresented or falsified information provided to the Agency in relation to any such
increase, the Owner shall be in violation of this Declaration, and the rental amounts
charged in excess of the Annual Increase Limit in relation thereto shall be subject to
disgorgement pursuant to Section 601, below.

Section 406. Representations of Developer. By execution of a lease for a Rental



Residential Unit, Developer shall be deemed to represent and warrant to the Agency
that Developer is not collecting more than the Maximum Allowable Rent.

Section 407.Inspection Rights. The Agency or its designee shall have the right
to conduct audits of a random sampling of the Rental Residential Units and associated
files and documentation to confirm compliance with the requirements of this
Declaration. Owner shall cooperate with Agency to facilitate the same.

ARTICLE V
SALE OF RESIDENTIAL UNITS

Section 501. Sale of Non-Rental Residential Units; Maximum Sale Price. The
monetary consideration for any Transfer of a Non-Rental Residential Unit to any
Person shall not exceed the amount set forth in Section 502 and Section 503, as
applicable (the “Maximum Sale Price”). No allowance shall be made in the
Maximum Sale Price for the payment of real estate brokerage fees, or any other fees
or costs, associated with the Transfer of the Non-Rental Residential Unit.
Additionally, the value of personal property transferred to a Transferee in connection
with the Transfer of a Non-Rental Residential Unit shall not be considered part of the
sale price of the Non-Rental Residential Unit for the purposes of determining whether
the sale price of the Non-Rental Residential Unit exceeds the Maximum Sale Price.

Section 502. Transfer from Developer to Initial Owner. With respect to the
initial Transfer of a Non-Rental Residential Unit, from the Developer to such initial
Owner:

a. All Townhome Units or Rowhome Units, inclusive of all land,
fixtures, personal property, and other items associated with such Transfer,
shall be sold for an amount not to exceed $325,000.

b. All Single-Family Detached Units, inclusive of all land, fixtures,
personal property, and other items associated with such Transfer, shall be
sold for an amount not to exceed $350,000.

Section 503. Subsequent Transfers. With respect to any subsequent Transfer
of a Non-Rental Residential Unit:

a. The Maximum Sale Price shall be determined through use of the
formula MSP =P x (F) + V, where:

i. P = the price Owner paid for the Residential Unit;
ii. V =the sum of the value of the Eligible Capital Improvements

and Eligible Replacement and Repair Costs, as determined by
the Agency pursuant to this Section 503; and



ii. F = (1 + (0.01 x the number of calendar years that the
transferring Owner has owned the Residential Unit)) + the
percentage increase (where .01 = 1%) determined by the
Consumer Price Index for All Urban Consumers from the first
month of the Owner’s ownership of the Non-Rental Residential
Unit to the month the Non-Rental Residential Unit is listed for
sale by the Owner. Notwithstanding the foregoing, if there is a
decrease in the Consumer Price Index for All Urban Consumers
during such period, then “F” shall equal ((1 + (0.01 x the number
of calendar years that the transferring Owner has owned the
Residential Unit)).

b. For the purposes of determining the value of “V” in the above
formula, the following improvements made to a Non-Rental Residential
Unit after the date of purchase may be included at the percentage of cost
indicated, to the extent they are permanent in nature and add to the market
value of the property:

i. Eligible Capital Improvements, which will be valued at 100% of
reasonable cost, as determined by the Agency; and

ii. Eligible Replacement and Repair Costs, which shall be valued
at 50% of reasonable cost, as determined by the Agency.

c. The value of improvements may be determined by the Agency
based upon documentation provided by the Owner or, if not provided,
upon a standard value established by the Agency.

d. The Agency may disallow an Eligible Capital Improvement or
Eligible Replacement and Repair Cost if the Agency finds that the
improvement diminished or did not increase the fair market value of the
Non-Rental Residential Unit; or if such improvements constituted, in the
Agency’s discretion, an over-improvement in comparison to similar
Residential Units within the Subdivision, rendering the Residential Unit
unaffordable.

e. The Agency may reduce the value of an Eligible Capital
Improvement or Eligible Replacement and Repair Cost if there is evidence
of abnormal physical deterioration of, or abnormal wear and tear to, such
improvements.

f. Owner shall permit a representative of the Agency to inspect the
Non-Rental Residential Unit upon request to verify the existence and value
of any Eligible Capital Improvement or Eligible Replacement and Repair
Cost that is claimed by Owner.



g. Prior to selling or otherwise Transferring a fee interest in a Non-
Rental Residential Unit, the Owner intending to Transfer such Non-Rental
Residential Unit shall contact the Agency to obtain or verify the Maximum
Sale Price.

Section 504. Procedures for Sales and Resales. In addition to the foregoing,
the following procedures shall apply to (i) Developer with respect to the initial
Transfer of a Non-Rental Residential Unit, (ii) an Owner of a Non-Rental Residential
Unit desiring to sell his or her Non-Rental Residential Unit, and/or (iii) an Owner of a
Residential Unit for which the Transferee intends to utilize as a Non-Rental
Residential Unit, irrespective of the transferring Owner’s use:

a. Owner to Provide Copy of Declaration. Owner shall provide the
Transferee with a copy of this Declaration prior to or at the closing on the
Transfer of the Non-Rental Residential Unit.

b. Form of Deed. All deeds used to convey a Non-Rental Residential
Unit shall include the following statement, in all capital letters, on the front
page of the deed:

THIS DEED IS DELIVERED AND ACCEPTED SUBJECT TO THE
PROVISIONS AND CONDITIONS SET FORTH IN THAT CERTAIN
DECLARATION OF  AFFORDABILITY = COVENANTS AND

RESTRICTIONS, DATED AS OF , 20__, RECORDED
AMONG THE LAND RECORDS OF PLATTE COUNTY, NEBRASKA, AS
INSTRUMENT NUMBER , ON , 20__, WHICH

AMONG OTHER THINGS IMPOSES RESTRICTIONS ON THE SALE
AND CONVEYANCE OF THE SUBJECT PROPERTY.

c. Deed for Non-Rental Residential Unit. A deed for a Non-Rental
Residential Unit shall not be combined with any other property, including
parking spaces or storage facilities, unless the price of such property is
included in the Maximum Sale Price.

d. Post-Closing Obligations. The purchaser of a Non-Rental
Residential Unit shall submit to the Agency within thirty (30) days after the
closing a copy of the deed recorded in the Land Records, as well as a
copy of the real estate transfer statement (Form 521) filed in conjunction
with such Transfer, disclosing the sales price associated with the Transfer.

Section 505. Representations of Owner. By execution of a deed for a Non-
Rental Residential Unit, Developer (for initial Transfers) and the Owner (for
subsequent Transfers) shall be deemed to represent and warrant to, and agree with,
the Agency and, if applicable, the title company, each of whom may rely on, that the
sale price satisfies the terms of this Declaration.
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Section 506. Duties of Transferees. Upon any Transfer to a Transferee, such
Transferee shall automatically be bound by all the terms, obligations and provisions
of this Declaration, as the successor Owner.

Section 507. Application of Article to Transfers.

a. The terms of this Article V shall apply to any Transfer of a
Residential Unit that is utilized by the transferring Owner as a Non-Rental
Residential Unit, irrespective of whether the Transferee intends to use
such Residential Unit as a Non-Rental Residential Unit or a Rental
Residential Unit. Subject to the foregoing, there is no prohibition
hereunder against a Transfer by an Owner of a Residential Unit that
utilizes the same as a Non-Rental Residential Unit to a Transferee that will
utilize the Residential Unit as a Rental Residential Unit; provided that such
Transferee shall automatically be bound by all the terms, obligations and
provisions of this Declaration, as the successor Owner, in relation to the
Affordability Requirements applicable to Rental Residential Units
hereunder.

b. The terms of this Aricle V shall apply to any Transfer of a
Residential Unit that is utilized by the transferring Owner as a Rental
Residential Unit, if the Transferee intends to utilize the Residential Unit as
a Non-Rental Residential Unit. In accordance therewith, as a condition of
each and every Transfer of a Rental Residential Unit, the Transferee must
provide a written statement, within the purchase and sale agreement or in
a separate writing, representing and warranting as to whether such
Transferee will utilize the Residential Unit as a Non-Rental Residential
Unit or Rental Residential Unit. Such representation and warranty shall
explicitly survive the Transfer of the Residential Unit and shall state that it
is being made for the express benefit of the transferring Owner and the
Agency. Owner and Agency may rely on such representation and
warranty of Transferee in relation to determining the application of this
Article V under this Section 507(b) and/or Section 507(c), below.

c. The terms of this Article V shall not apply to any Transfer of a Rental
Residential Unit to a Transferee who will continue to utilize the same as a
Rental Residential Unit; provide, however, that following any such
Transfer, the Transferee shall automatically be bound by all the terms,
obligations and provisions of this Declaration, as the successor Owner, in
relation to the Affordability Requirements applicable to Rental Residential
Units hereunder.

ARTICLE VI
DEFAULT; ENFORCEMENT AND REMEDIES

11



Section 601. Default; Remedies. In the event Owner or other Person defaults
under any term of this Declaration and does not cure such default within thirty (30)
days following written notice of such default from the Agency, the Agency shall have
the right to seek specific performance, injunctive relief and/or other equitable
remedies, including compelling the re-sale or leasing of a Residential Unit and the
disgorgement of rents and sale proceeds in excess of the rental rates and sale prices
permitted hereunder, for defaults under this Declaration.

Section 602. No Waiver. Any delay by the Agency in instituting or prosecuting
any actions or proceedings with respect to a default hereunder, in asserting its rights
or pursuing its remedies hereunder shall not operate as a waiver of such rights.

ARTICLE VII
COVENANTS BINDING ON SUCCESSORS AND
ASSIGNS

This Declaration is and shall be binding upon the Subdivision and each
Residential Unit and Owner and shall run with the land as of the Effective Date
through the Affordability Period. The rights and obligations of Agency, Developer,
Owner, and their respective successors, heirs, and assigns shall be binding upon
and inure to the benefit of the foregoing parties and their respective successors,
heirs, and assigns; provided however that all rights of Agency pertaining to the
monitoring and/or enforcement of the obligations of Developer or Owner hereunder
shall be retained by Agency, or such designee of the Agency as the Agency may so
determine. No Transfer shall affect the validity of this Declaration.

ARTICLE ViiI
MORTGAGES

Section 801. Amount of Mortgage. In no event shall the aggregate amount of
all Mortgages placed against a Non-Rental Residential Unit exceed an amount equal
to one hundred five percent (105%) of the Maximum Sale Price for such Residential
Unit. Prior to obtaining any Mortgage or refinancing thereof, the Owner shall request
from the Agency the then-current Maximum Sale Price for its Non-Rental Residential
Unit.

Section 802. Default of Mortgage and Foreclosure. In the event of foreclosure
or deed in lieu thereof, this Declaration shall not be released or terminated and the
Mortgagee or any Person who takes title to a Residential Unit through a foreclosure
sale shall become a Transferee in accordance with Section 504.

ARTICLE IX
AMENDMENT OF COVENANT

Except as otherwise provided herein, neither this Declaration, nor any part
hereof, can be amended, modified or released other than as provided herein by an
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instrument in writing executed by a duly authorized official of the Agency, and by a
duly authorized representative of all Owners. Notwithstanding the foregoing, the
Agency may unilaterally amend this Declaration, without the consent or execution of
the Owners, if: (i) such amendment is administrative or corrective in nature, and does
not materially impact or alter the Owners’ rights, title, and interests to the Residential
Units; (ii) such amendment would result in increases to the Maximum Sale Price or
Maximum Allowable Rent; (iii) such amendment would result in the removal of any
other restriction or requirement placed on the Residential Units hereunder; or (iv)
such amendment relates to the Rowhome Units only and all lots comprising the
Rowhome Units are owned by the Agency at the time of such amendment. Any
amendment to this Declaration that alters the terms and conditions set forth herein
shall be recorded among the Land Records before it shall be deemed effective.

ARTICLE X
AFFORDABILITY
PERIOD

All Residential Units shall be sold or leased in accordance with the terms of
this Declaration for a period of fifteen (15) years from the recordation date of this
Declaration (“Affordability Period”). Notwithstanding the foregoing, this Declaration
may be terminated, in its entirety, upon the approval of the Agency, in its sole and
absolute discretion. Any such termination this Declaration shall be recorded among
the Land Records before it shall be deemed effective.

ARTICLE Xl
NOTICES

Any notices given under this Declaration shall be in writing and delivered by
certified mail (return receipt requested, postage pre-paid), by hand, or by reputable
private overnight commercial courier service, to the applicable Person at the
addresses specified in this Article, or to such other persons or locations as may be
designated by the Agency from time to time. All notices to be sent to the Agency shall
be sent to the following address:

City of Columbus, Nebraska
c/o City Administrator

2500 14th Street, Suite 3
P.O. Box 1677

Columbus, NE 68602

All notices to be sent to an Owner shall be sent to the address on record with
the County Assessor for Platte County, Nebraska.

Notices shall be deemed delivered as follows: (i) if hand delivered, then on the
date of delivery or refusal thereof; (ii) if by overnight courier service, then on the next
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business day after deposit with the overnight courier service; and (iii) if by certified
mail (return receipt requested, postage pre-paid), then on the date of actual delivery
or refusal thereof.

ARTICLE XlI
MISCELLANEOUS

Section 1201. Applicable Law: Forum for Disputes. This Declaration
shall be governed by, interpreted under, and construed and enforced in accordance
with the laws of the City, without reference to the conflicts of laws provisions thereof.
Owners, Residential Unit Tenants and the Agency irrevocably submit to the
jurisdiction of the courts of Platte County, Nebraska, for the purposes of any suit,
action or other proceeding arising out of this Declaration or any transaction
contemplated hereby. Owners, Residential Unit Tenants and the Agency irrevocably
and unconditionally waive any objection to the laying of venue of any action, suit or
proceeding arising out of this Declaration or the transactions contemplated hereby in
the courts of Platte County, Nebraska, and hereby further waive and agree not to
plead or claim in any such court that any such action, suit or proceeding brought in
any such court has been brought in an inconvenient forum.

Section 1202. Time of Performance. All dates for performance (including
cure) shall expire at 5:00 p.m. (Central Time) on the performance or cure date. A
performance date which falls on a Saturday, Sunday or City holiday is automatically
extended to the next Business Day.

Section 1203. Waiver of Jury Trial. TO THE EXTENT PERMITTED BY
LAW, ALL PARTIES HERETO WAIVE THE RIGHT TO TRIAL BY JURY IN
CONNECTION WITH ANY LITIGATION ARISING IN RESPECT OF THIS
DECLARATION OR THE TRANSACTIONS CONTEMPLATED HEREBY.

Section 1204. Further Assurances. Each Person bound hereby agrees to
execute and deliver to Agency such additional documents and instruments as
Agency reasonably may request in order to fully carry out the purposes and intent of
this Declaration; provided that such additional documents and instruments do not
materially increase the obligations or burdens upon the non-Agency party.

Section 1205. Severability. If any provision of this Declaration is held to
be unenforceable or illegal for any reason, said provision shall be severed from all
other provisions. Said other provisions shall remain in effect without reference to the
unenforceable or illegal provision.

Section 1206. Agency Limitation on Liability. Any review or approval by
the City or the Agency shall not be deemed to be an approval, warranty, or other
certification by the City or the Agency as to compliance of such submissions with any
building codes, regulations, standards, laws, or any other requirements contained in
this Declaration or any other covenant granted in favor of the City or Agency that is
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filed among the Land Records; or otherwise contractually required.
Section 1207. No Third-Party Beneficiary. Except as expressly set forth
in this Declaration, there are no intended third-party beneficiaries of this Declaration,

and no Person other than the City or Agency shall have standing to bring an action
for breach of or to enforce the provisions of this Declaration.

[Signatures on Following Pages]
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AGENCY:

Community Development Agency
of the City of Columbus, Nebraska

ATTEST:

g«x,&/\ﬂ/t/\&\ p W

Shuraya Choat, Segretary (City Clerk)

STATE OF NEBRASKA )

) ss.
COUNTY OF PLATTE )

The foregoing instrument was acknowledged before me this _"L day of
2024, by James Bulkley, in his capacity as Chairperson, and Shuraya
Choat, in her capacity as Secretary, of the Community Development Agency of the City
of Columbus, Nebraska.

VANESSA ADAME Notary Public
My Comm. Exp. February 7, 2027

@ GENERAL NOTARY - State of Nebraska | vt Adaw/

My commission expires: ey [, 20277
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Infrastructure Plans
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VITALITY VILLAGE SUBDIVISION
& COMMUNITY BUILDING SOUTH
PARKING LOT ADDENDUM NO.1

GENERAL NOTES

1. ACCESS TO THE ADJACENT PROPERTIES SHALL BE MAINTAINED DURING THE ENTIRE CONSTRUCTION PERIOD.

g —

2. ALL BORROW MATERIAL IS TO BE OBTAINED FROM AREAS PROVIDED BY THE CONTRACTOR, TESTED BY AN
INDEPENDENT TESTING LAB, AND APPROVED BY THE OWNER AND THE ENGINEER.

BOX 1677
COLUMBUS, NE B8602-1677

(402)-562-4309

)
g

2500 14TH STREET

P.O,

3. THE CONTRACTOR IS RESPONSIBLE FOR OBTAINING TESTS ON PAVEMENT, AND ALL RESULTS ARE TO BE APPROVED BY
THE CITY ENGINEER. TESTS SAMPLES SHOULD BE OBTAINED FOR EVERY 300 YARDS, AND ALL BATCHES SHOULD BE
SLUMP TESTED PRIOR TO POURING.

4, THE CONTRACTOR SHALL REPAIR ALL SHOULDERS AND DITCHES ALONG THE STREETS DISTURBED DURING
CONSTRUCTION. FINAL REPAIRS SHALL MEET ALL OF THE REQUIREMENTS OF CITY AND SHALL BE SUBJECT TO THE
APPROVAL OF THE CITY ENGINEER.

5. THE LOCATIONS OF THE UTILITIES SHOWN ON THE PLANS ARE APPROXIMATE ONLY. THE CONTRACTOR IS TO VERIFY
THE LOCATION AND ELEVATION OF PRIVATE AND PUBLIC UTILITIES PRIOR TO COMMENCING CONSTRUCTION WORK AND
SHALL USE EXTREME CAUTION IN WORKING OVER AND AROUND ALL UTILITIES. THE CONTRACTORS SHALL CONTACT
DIGGER'S HOTLINE OF NEBRASKA PRIOR TO COMMENCING CONSTRUCTION.

COLUMBUS

NEBRASKA

ENGINEERING DEPARTMENT

5
3
i

6. CONTRACTOR IS RESPONSIBLE FOR COORDINATING THE CONSTRUCTION SCHEDULE WITH THE SCHEDULE OF THE
LOCAL UTILITY COMPANIES WHEN UTILITIES NEED TO BE RELOCATED.

7. ALL WORK REQUIRED TO BE PERFORMED IN ORDER TO CONSTRUCT THE PROJECT, WHICH IS NOT SPECIFICALLY
DESIGMATED AS A BID ITEM IN THE BID, IS CONSIDERED TO BE INCIDENTAL WORK.

8. THE CONTRACTOR IS REQUIRED TO SUBMIT TO THE NEBRASKA DEPARTMENT OF ENVIRONMENTAL QUALITY A NOTICE
OF INTENT AT LEAST FOURTEEN DAYS PRIOR TO ANY SOIL DISTURBANCE 1 ACRE OR GREATER CONNECTED WITH
GRADING. IT IS THE OBLIGATION OF THE CONTRACTOR TO DEVELOP A STORM WATER POLLUTION PREVENTION PLAN

2 - \ | J . A [ el
AND TO HAVE THAT PLAN ON SITE AND IN VIEW THROUGHOUT THE ENTIRE CONSTRUCTION PROCESS. THE SWPPP S ITE Lo C ATION s
MUST BE APPROVED BY THE MS4 COORDINATOR AND THE CITY ENGINEER OF THE CITY OF COLUMBUS. ALL BMP'S MUST
BE MAINTAINED ON A DAILY BASIS, AND ARE SUBJECT TO INSPECTION OF THE MS4 COORDINATOR WITHOUT NOTICE.
9. ONE WEEK NOTIFICATION OF THE CITY ENGINEER IS REQUIRED PRIOR TO CONCRETE REMOVAL AT EACH LOCATION TO PROJECT A: VITALITY VILLAGE SUBDIVISION
ALLOW SUFFICIENT TIME TO NOTIFY CITIZENS OF WORK TO BE DONE WITHIN A CITY BLOCK OF THE CITIZEN'S PROJECT B: COMMUNITY BUILDING SOUTH PARKING LOT
RESIDENCE OR PLACE OF BUSINESS. FAILURE TO DO SO MAY DELAY THE SCHEDULED WORK.
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3. Adjournment.
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