MCCOOK CITY COUNCIL

REGULAR MEETING

Tuesday, January 2, 2024
5:30 PM - City Council Chambers

Roll Call.

Excuse Absences.

Open Meetings Act Announcement.

Invocation - McCook Ministerial Association - Kyle Dellevoet, McCook Christian

Church.

Pledge of Allegiance.
Call to Order.

Items.
Announcements & Recognitions.

Consent Agenda.

*The Consent Agenda is approved on one motion. Any item listed on the Consent
Agenda may, by the request of any single Council member or public in attendance,
be considered as a separate item under the Regular Agenda.

1.
2.

A. Approve the minutes of the December 18, 2023 regular City Council meeting.

B. Adopt Resolution No. 2024-02, approving the updated City of McCook Public
Transportation Drug and Alcohol Zero Tolerance Testing Policy.

C. Authorize the Mayor to sign the Certificate of Compliance for the 2023
Maintenance Agreement between the City of McCook and the Nebraska
Department of Transportation.

Regular Agenda.

A. Approve Resolution No. 2024-01 authorizing city staff to submit a letter of
intent to the Nebraska Department of Economic Development Civic and
Community Center Financing Fund for preliminary planning purposes.

B. Council Comments.

C. An Executive Session may be held upon a majority vote of the Council for the
protection of public interest for a strategy session with respect to potential
litigation - property located at 1111 East "H" Street, Cindy and Ron Sabin.

1. Nebraska Open Meetings Act statement, if the motion to close passes.
2. Close Executive Session.
D. An Executive Session may be held upon a majority vote of the Council for the

protection of public interest for a strategy session with respect to real estate
purchase for Sports Complex.



1. Nebraska Open Meetings Act statement, if the motion to close passes.
2. Close Executive Session.
Adjournment.



CITY MANAGER’S REPORT
JANUARY 2, 2024 CITY COUNCIL MEETING

ITEM: 2.A.

Approve the minutes of the December 18, 2023 regular City Council meeting.

BACKGROUND:

Receive and approve the minutes.

FISCAL
IMPACT: None.

APPROVALS:

AN W December 21, 2023

Lea Ann Doak, City Clerk




McCook City Council
December 18, 2023
5:30 P.M. Central

A MEETING OF THE MAYOR AND COUNCIL OF THE CITY OF MCCOOK, NEBRASKA
convened in open, regular, and public session at 5:30 o'clock P.M. in the City Council Chambers.

Present: Mayor Taylor, Councilmembers Calvin, Weedin, Muehlenkamp, Rambali.

Absent: None.

City Officials present: City Manager Schneider, City Attorney Mustion, City Clerk Doak, Assistant
City Manager Koetter, Library Director Crocker, Utilities Director Fawver, Public Works Director
Potthoff, and Police Chief Hodgson.

Notice of the meeting was given in advance thereof by publication in the McCook Daily Gazette on
December 14,2023, the designated method of giving notice, a copy of the proof of publication being
attached to these minutes. Advance notice of the meeting was also given to the Mayor and members
of the City Council and a copy of the Acknowledgement of Receipt of such notice is attached to
these minutes. Availability of the agenda was communicated in the advance notice to the Mayor and

Council. All proceedings hereafter shown were taken while the meeting was open to the attendance
of the public.

Mayor Taylor announced that a copy of the Open Meetings Act was posted by the entrance to the
Council Chambers and available for public review. Invocation was provided by Jeff Donelan,
McCook Evangelical Free Church. Following the Pledge of Allegiance to the flag of the United
States of America, Mayor Taylor called the meeting to order.

1. Announcements & Recognitions.

City Manager Schneider announced that Kevin Hodgson was been appointed as the new Chief of
Police. Chief Hodgson has been with the City since 2006 and was serving as a Detective.

2, Public Hearings.

2.A.  Public Hearing - Request for a special exception by Living Bones, LLC to locate a Bed and
Breakfast/Vacation Rental in a Residential Medium (RM) District, property located at 205
and 207 East "H" Street.

Motion to recess as a City Council and convene a public hearing for the purpose of receiving public
comment with respect to the request for a special exception by Living Bones, LLC to locate a Bed
and Breakfast/Vacation Rental in a Residential Medium (RM) District, property located at 205 and
207 East "H" Street, with the City Attorney to act as hearing officer. This motion, made by Calvin
and seconded by Muehlenkamp, passed.



Taylor: YEA, Calvin: YEA, Weedin: YEA, Muehlenkamp: YEA, Rambali: YEA
YEA: 5, NAY: 0

City Attorney Mustion received into evidence Exhibit #1 - City Manager's Report prepared for the
December 18, 2023 City Council meeting (1 page), Exhibit #2 - Notice of Hearing published (1
page); Exhibit #3 - Notice of Hearing mailed and posted (1 page); Exhibit #4 - Ownership list
for mailing of Notice of Hearing (2 pages); Exhibit #5 - Land Use Action Request Form and
attachments (8 pages); Exhibit #6 - City of McCook Zoning Ordinance Article 24, Special
Exceptions; Exhibit #7 - Findings and Determinations of McCook City Council (2 pages); and
Exhibit #8 - Minutes of the December 11, 2023 Planning Commission meeting (3 pages).

City Manager Schneider reviewed the information presented in Exhibit #1.

The applicant, Patty Tidyman, Living bones, LLC, was present to address questions from the
Council.

With no one else present to comment, motion to adjourn the public hearing and to reconvene as a
City Council. This motion, made by Calvin and seconded by Muehlenkamp, passed.

Taylor: YEA, Calvin: YEA, Weedin: YEA, Muehlenkamp: YEA, Rambali: YEA

YEA: 5, NAY: 0

2.B.  Approve the application for a special exception by Living Bones, LLC to locate a Bed and
Breakfast/Vacation Rental in a Residential Medium (RM) District, property located at 205
and 207 East "H" Street, finding Special Exception Considerations A-I are satisfied.

Council members were asked to complete the Special Exception Consideration Form. They must
feel that all considerations A - I are met before making a motion.

City Clerk Doak announced that all five Councilmembers completed their forms; all agreed that
Considerations A - I have been met.

Motion to approve the application for a special exception by Living Bones, LLC to locate a Bed and
Breakfast/Vacation Rental in a Residential Medium (RM) District, property located at 205 and 207
East "H" Street, finding Special Exception considerations A-I are satisfied. This motion, made by
Calvin and seconded by Muehlenkamp, passed.

Taylor: YEA, Calvin: YEA, Weedin: YEA, Muehlenkamp: YEA, Rambali: YEA

YEA: 5, NAY: 0

3. Consent Agenda.

Motion to approve the consent agenda. This motion, made by Muehlenkamp and seconded by
Rambeali, passed.

Taylor: YEA, Calvin: YEA, Weedin: YEA, Muehlenkamp: YEA, Rambali: YEA

YEA: 5, NAY: 0



3.A.

3.B.

3.C.

3.D.

3.E.

3.F.

3.G.

3.H.

3.1

3.J.

3.K.

4.

4.A.

Approve the minutes of the December 4, 2023 regular City Council meeting.

Approve Bid Specifications for two (2) new current model year All-Wheel Drive or 4-Wheel
Drive Police Interceptor/Pursuit Utility Vehicles for use by the McCook Police Department
and set the date to receive bids as January 9, 2024,

Receive and file the 2024/2025 Council Radio Show Schedule.

Ratify the Mayor's appointment to the McCook Building and Housing Code Advisory and

Appeals Board - appointing Andrew Hedke to replace Steve Walter - term expires
September 2025.

Approve the renewal of Maintenance Agreement No. 17 between the Nebraska Department
of Transportation and Municipality of McCook and authorize the Mayor to sign.

Receive and file the claims for the month of November 2023, published December 14, 2023.

Accept the minutes of the October 11, 2023 Library Advisory Board meeting and the
December 11,2023 Planning Commission meeting..

Approve the updated South Central/Panhandle Nebraska 911 Regional Interlocal Agreement
and authorize the Mayor to sign.

Approve the specifications for 2024 City Street Crack Sealing and set the time and date to
receive bids at 2:30 P.M. on January 9, 2024,

Approve and ratify McCook Aquatic Park as the name of the new city swimming pool.
Approve the automatic renewal of all current retail liquor licenses in the City of McCook for
the year 2024 and instruct the City Clerk to publish individual notice of the right of
automatic renewal of each license.

Regular Agenda.

Update regarding the swimming pool project.

City Manager Schneider stated that the monthly Pool Progress meeting was held this past week.
They remain on schedule. Staff and the Pool Committee are working to finalize the color scheme
and the location for the corner stone has been determined.

4.B.

Council Comments.

There were no council comments.



3. Adjourn the City Council meeting.

There being no further business to come before the City Council, Mayor Taylor declared the meeting
adjourned at 5:53 P.M.

6. Meeting of the Community Development Agency.

6.A. Call to Order and Roll.

A meeting of the Mayor and City Council of the City of McCook, Nebraska, acting as the governing
body of the Community Development Agency of the City of McCook, Nebraska was convened in
open and public session at 5:54 P.M. on December 18, 2023, at the McCook Municipal Center in
McCook, Nebraska. Agency Members present were: Taylor, Calvin, Weedin, Muehlenkamp,
Rambali. Absent: None. Notice of the meeting was given in advance thereof by publication, one
of the City's designated methods for giving notice, a copy of the proof of publication being attached
to these minutes. Advanced notice of the meeting was given to each member of the Agency and a
copy of their acknowledgment of receipt of notice and the agenda is attached to these minutes.
Availability of the agenda was communicated in the advance notice and in the notice to the Mayor
and all members of the Council. Mayor Taylor presided and City Clerk Doak recorded the
proceedings. All proceedings hereafter shown were taken while the meeting was open to the
attendance of the public.

6.B.  Open Meetings Act Announcement.

The Mayor publicly stated to all in attendance that a current copy of the Nebraska Open Meetings
Act was available for review and indicated the location of such copy posted in the room where the
meeting was being held. ‘

6.C.  Adopt Resolution No. CDA 2023-09 authorizing and approving the First Amendment to the
Redevelopment Contract entered into by and between the Community Development Agency
of the City of McCook and McCook Economic Development Corporation for the Keystone
Hotel Redevelopment Project.

Motion to adopt Resolution No. CDA 2023-09 authorizing and approving the First Amendment to
the Redevelopment Contract entered into by and between the Community Development Agency of
the City of McCook and McCook Economic Development Corporation for the Keystone Hotel
Redevelopment Project. This motion, made by Calvin and seconded by Muehlenkamp, passed.
Taylor: YEA, Calvin: YEA, Weedin: YEA, Muehlenkamp: YEA, Rambali: YEA

YEA: 5, NAY: 0

6.D.  Adopt Resolution No. CDA 2023-10 authorizing and approving the First Amendment to the
Redevelopment Contract entered into by and between the Community Develepment Agency
of the City of McCook and McCook Economic Development Corporation for the Quillan
Courts Redevelopment Project.



Motion to adopt Resolution No. CDA 2023-10 authorizing and approving the First Amendment to
the Redevelopment Contract entered into by and between the Community Development Agency of
the City of McCook and McCook Economic Development Corporation for the Quillan Courts
Redevelopment Project. This motion, made by Muehlenkamp and seconded by Rambali, passed.
Taylor: YEA, Calvin: YEA, Weedin: YEA, Muehlenkamp: YEA, Rambali: YEA

YEA: 5, NAY: 0

6.E.  Adopt Resolution No. CDA 2023-11 authorizing and approving the First Amendment to the
Redevelopment Contract entered into by and between the Community Development Agency
of the City of McCook and McCook Economic Development Corporation for the Clary
Village Redevelopment Project.

Motion to adopt Resolution No. CDA 2023-11 authorizing and approving the First Amendment to
the Redevelopment Contract entered into by and between the Community Development Agency of
the City of McCook and McCook Economic Development Corporation for the Clary Village
Redevelopment Project. This motion, made by Muehlenkamp and seconded by Taylor, passed.
Taylor: YEA, Calvin: YEA, Weedin: YEA, Muehlenkamp: YEA, Rambali: YEA

YEA:5,NAY: 0

Adjournment.

There being no further business to come before the Community Development Agency, Mayor Taylor
declared the meeting adjourned at 5:58 P.M.

Linda Taylor, Ex-officio Mayor
and Council President

ATTEST:

Lea Ann Doak, City Clerk-Treasurer



CITY MANAGER’S REPORT
January 2, 2024 CITY COUNCIL MEETING

ITEM 2.B.
RECOMMENDATION: Adopt Resolution No. 2024-02, approving the

updated City of McCook Public Transportation
Drug and Alcohol Zero Tolerance Testing Policy.

BACKGROUND: City of McCook Public Transportation Drug and
Alcohol Testing Policy was adopted May 21, 2018
updated October 17, 2022 and now needs to be
updated again per request of the Nebraska
Department of Transportation. All changes are
highlighted. The State of Nebraska, Department of
Transportation requests that a Resolution be adopted
for the updated Drug and alcohol policy.

FISCAL IMPACT None

RECOMMENDATION: Adopt Resolution No. 2024-02, certifying that the

City of McCook is updating their Drug & Alcohol
Zero Tolerance Testing Policy.

APPROVALS:

MM@/-/ZV i)’/Li /3,3

Beth Siegfried, Senior Services Director Date

' - [2-2(-2

Nate Schneider McCook City Manager Date




RESOLUTION NO. 2024-02

WHEREAS, the City of McCook, Nebraska, desires to adopt policies to maintain a drug
and alcohol free workplace in compliance with the Drug Free Workplace Policy of 1988, the
Omnibus Transportation Employee Testing Act of 1991, and rules adopted by the U. S.
Department of Transportation (DOT) Federal Highway Administration (FHWA), 49 CFR 382;

WHEREAS, the City intends that its policies will comply with the U. S. Department of
Transportation (DOT) Federal Transit Authority (FTA) rules found in Parts 40 and 655, Title 49
of the Code of Federal Regulations, as amended, and rules adopted by the U. S. Department
of Transportation (DOT) Federal Highway Administration (FHWA); and

WHEREAS, the City also intends to comply with the applicable requirements of state

and federal law, the Drug-Free Workplace Act of 1988, the Americans With Disabilities Act, and
the Family and Medical Leave Act.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF
THE CITY OF MCCOOK, NEBRASKA:

SECTION 1. That the "City of McCook Public Transportation Drug and Alcohol Testing

Policy, Updated 01/02/24", marked as Exhibit "A", attached hereto and incorporated herein by
this reference, is hereby approved.

SECTION 2. That this resolution shall be in full force and effect immediately upon its
passage and adoption.

SECTION 5. That Resolution No. 2022-15, City of McCook Public Transportation

Substance Abuse Policy, Updated 10/17/22" and all resolutions or parts of resolutions in conflict
herewith are hereby repealed.

PASSED AND ADOPTED this 2" day of January 2024.

Linda Taylor, Ex-officio Mayor
and Council President

ATTEST:

Lea Ann Doak, City Clerk-Treasurer



DRUG AND ALCOHOL TESTING POLICY
City of McCook Public Transit
Adopted as of 5-21-18
Updated 10-17-22, Updated 1-2-24
A. PURPOSE

1) The City of McCook Public Transit provides public transit and paratransit
services within the city limits of McCook. Part of our mission is to ensure
that this service is delivered safely, efficiently, and effectively by
establishing a drug and alcohol-free work environment, and to ensure that
the workplace remains free from the effects of drugs and alcohol in order
to promote the health and safety of employees and the general public. In
keeping with this mission, City of McCook Public Transit declares that the
unlawful manufacture, distribution, dispense, possession, or use of
controlled substances or misuse of alcohol is prohibited for all employees.

2) Additionally, the purpose of this policy is to establish guidelines to
maintain a drug and alcohol-free workplace in compliance with the Drug-
Free Workplace Act of 1988, and the Omnibus Transportation Employee
Testing Act of 1991. Covered employees shall abide by the terms of this
policy statement as a condition of employment. This policy is intended to
comply with all applicable Federal regulations governing workplace anti-
drug and alcohol programs in the transit industry. Specifically, the Federal
Transit Administration (FTA) of the U.S. Department of Transportation has
published 49 CFR Part 655, as amended, that mandates drug and alcohol
testing for safety-sensitive positions and prohibits performance of safety-
sensitive functions when there is a positive test result, or a refusal to test.
The U. S. Department of Transportation (USDOT) has also published 49
CFR Part 40, as amended, that sets standards for the collection and
testing of specimens for drug and alcohol testing.

3) Any provisions set forth in this policy that are included under the sole
authority of City of McCook Public Transit and are not provided under the
authority of the above named Federal regulations are underlined. Tests
conducted under the sole authority of City of McCook Public Transit will be

performed on non-USDOT forms and will be separate from USDOT testing
in all respects.

B. APPLICABILITY

This Drug and Alcohol Testing Policy applies to all safety-sensitive employees
(full- or part-time) when performing safety sensitive duties. See Attachment A for
a list of employees and the authority under which they are included.

Drug and Alcohol Testing Policy (Zero Tolerance — v.0623) Page 1
EXHIBIT "A"



A safety-sensitive function is operation of public transit service including the
operation of a revenue service vehicle (whether or not the vehicle is in revenue
service), maintenance of a revenue service vehicle or equipment used in revenue
service, security personnel who carry firearms, persons controlling the dispatch
or movement of revenue service vehicles and any transit employee who operates
a non-revenue service vehicle that requires a Commercial Driver's License to
operate. Maintenance functions include the repair, overhaul, and rebuild of
engines, vehicles and/or equipment used in revenue service. A list of safety-
sensitive positions who perform one or more of the above-mentioned duties is
provided in Attachment A.  Supervisors are only safety sensitive if they perform
one of the above functions. Volunteers are considered safety sensitive and

subject to testing if they are required to hold a CDL or receive remuneration for
service in excess of actual expense.

C. DEFINITIONS

Accident. An occurrence associated with the operation of a vehicle even when
not in revenue service, if as a result:

a. Anindividual dies;

b. An individual suffers a bodily injury and immediately receives
medical treatment away from the scene of the accident; or,

c. One or more vehicles incur disabling damage as the result of the
occurrence and is transported away from the scene by a tow truck
or other vehicle. For purposes of this definition, disabling damage
means damage which precludes departure of any vehicle from the
scene of the occurrence in its usual manner in daylight after simple
repairs. Disabling damage includes damage to vehicles that could
have been operated but would have been further damaged if so
operated, but does not include damage which can be remedied
temporarily at the scene of the occurrence without special tools or
parts, tire disablement without other damage even if no spare tire is
available, or damage to headlights, taillights, turn signals, horn, or
windshield wipers that makes them inoperative.

Adulterated specimen: A specimen that has been altered, as evidenced by test
results showing either a substance that is not a normal constituent for that type of
specimen or showing an abnormal concentration of an endogenous substance.

Alcohol: The intoxicating agent in beverage alcohol, ethyl alcohol, or other low

molecular weight alcohols contained in any beverage, mixture, mouthwash,
candy, food, preparation, or medication.

Alcohol Concentration: Expressed in terms of grams of alcohol per 210 liters of
breath as indicated by a breath test under 49 CFR Part 40.
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Aliquot: A fractional part of a specimen used for testing, It is taken as a sample
representing the whole specimen.

Alternate specimen: An authorized specimen, other than the type of specimen
previously collected or attempted to be collected.

Canceled Test: A drug or alcohol test that has a problem identified that cannot be

or has not been corrected, or which is cancelled. A canceled test is neither
positive nor negative.

Collection Site: A place selected by the employer where employees present
themselves for the purpose of providing a specimen for a drug test.

Confirmatory Drug Test: A second analytical procedure performed on a different

aliquot of the original specimen to identify and quantify a specific drug or drug
metabolite.

Confirmatory Validity Test: A second test performed on a different aliquot of the
original urine specimen to further support a validity test result.

Covered Employee Under FTA Authority: An employee who performs a safety-
sensitive function including an applicant or transferee who is being considered for

hire into a safety-sensitive function (See Attachment A for a list of covered
employees).

Cutoff: The analytical value (e.g., drug or drug metabolite concentration) used as
the decision point to determine a result (e.g., negative, positive, adulterated,
invalid, or substituted) or the need for further testing.

Designated Employer Representative (DER): An employee authorized by the
employer to take immediate action to remove employees from safety-sensitive
duties and to make required decisions in testing. The DER also receives test
results and other communications for the employer, consistent with the
requirements of 49 CFR Parts 40 and 655.

DOT, The Department, DOT Agency: These terms encompass all DOT agencies,
including, but not limited to, the Federal Aviation Administration (FAA), the
Federal Railroad Administration (FRA), the Federal Motor Carrier Safety
Administration (FMCSA), the Federal Transit Administration (FTA), the National
Highway Traffic Safety Administration (NHTSA), the Pipeline and Hazardous
Materials Safety Administration (PHMSA), and the Office of the Secretary (OST).
For purposes of 49 CFR Part 40, the United States Coast Guard (USCG), in the
Department of Homeland Security, is considered to be a DOT agency for drug
testing purposes. These terms include any designee of a DOT agency.
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Dilute specimen: A urine specimen with creatinine and specific gravity values that
are lower than expected for human urine.

Disabling damage: Damage which precludes departure of any vehicle from the
scene of the occurrence in its usual manner in daylight after simple repairs.
Disabling damage includes damage to vehicles that could have been operated
but would have been further damaged if so operated, but does not include
damage which can be remedied temporarily at the scene of the occurrence
without special tools or parts, tire disablement without other damage even if no
spare tire is available, or damage to headlights, taillights, turn signals, horn, or
windshield wipers that makes them inoperative.

Employee: Any person who is designated in a DOT agency regulation as subject
to drug testing and/or alcoho! testing. The term includes individuals currently
performing safety-sensitive functions designated in DOT agency regulations and
applicants for employment subject to pre-employment testing. For purposes of
drug testing under 49 CFR Part 40, the term employee has the same meaning as
the term “donor” as found on CCF and related guidance materials produced by
the Department of Health and Human Services.

Evidential Breath Testing Device (EBT): A device approved by the NHTSA for the
evidential testing of breath at the 0.02 and the 0.04 alcohol concentrations and
appears on ODAPC’s Web page for “Approved Evidential Breath Measurement

Devices” because it conforms with the model specifications available from
NHTSA.

Initial Drug Test: The first test used to differentiate a negative specimen from one
that requires further testing for drugs or drug metabolites.

Initial Specimen Validity Test: The first test used to determine if a specimen is
adulterated, diluted, substituted, or invalid.

Invalid Result: The result reported by an HHS-certified laboratory in accordance
with the criteria established by the HHS when a positive, negative, adulterated, or

substituted result cannot be established for a specific drug or specimen validity
test.

Laboratory: Any U.S. laboratory certified by HHS under the National Laboratory
Certification Program as meeting the minimum standards of HHS; or, in the case

of foreign laboratories, a laboratory approved for participation by DOT under 49
CFR Part 40.

Limit of Detection (LOD): The lowest concentration at which the analyte (e.g.,
drug or drug metabolite) can be identified.
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Limit of Quantification (LOQ): For quantitative assays, the lowest concentration at
which the identity and concentration of the analyte (e.g., drug or drug metabolite)
can be accurately established.

Medical Review Officer (MRO): A licensed physician (medical doctor or doctor of
osteopathy) responsible for receiving laboratory results generated by the drug
testing program who has knowledge of substance abuse disorders and has
appropriate medical training to interpret and evaluate an individual's confirmed

positive test result, together with his/her medical history, and any other relevant
bio-medical information.

Negative Dilute: A drug test result which is negative for the five drug/drug

metabolites but has creatinine and specific gravity values that are lower than
expected for human urine.

Negative result: The result reported by an HHS-certified laboratory to an MRO
when a specimen contains no drug, or the concentration of the drug is less than
the cutoff concentration for the drug or drug class and the specimen is a valid

specimen. An alcohol concentration of less than 0.02 BAC is a negative test
result.

Non-negative specimen: A specimen that is reported as adulterated, substituted,
positive (for drug(s) or drug metabolite(s)), or invalid.

Oral Fluid Specimen: A specimen that is collected from an employee’s oral cavity
and is a combination of physiological fluids produced primarily by the salivary
glands. An oral fluid specimen is considered to be a direct observation collection
for all purposes of 49 CFR Part 40, as amended.

Oxidizing Adulterant: A substance that acts alone or in combination with other
substances to oxidize drugs or drug metabolites to prevent the detection of the

drug or metabolites or affects the reagents in either the initial or confirmatory
drug test.

Performing (a safety-sensitive function): A covered employee is considered to be
performing a safety-sensitive function and includes any period in which he or she

is actually performing, ready to perform, or immediately available to perform such
functions.

Positive result: The result reported by an HHS- Certified laboratory when a

specimen contains a drug or drug metabolite equal or greater to the cutoff
concentrations.

“
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Primary specimen: \n drug testing, the specimen bottle that is opened and tested
by a first laboratory to determine whether the employee has a drug or drug
metabolite in his or her system; and for the purpose of specimen validity

testing. The primary specimen is the portion of the donor's subdivided specimen
designated as the primary (“A”) specimen by the collector to distinguish it from
the split (“B”) specimen, as defined in 49 CFR Part 40, as amended.

Prohibited drug: ldentified as marijuana, cocaine, opioids, amphetamines, or
phencyclidine as specified in 49 CFR Part 40, as amended.

Reconfirmed: The result reported for a split (Bottle B) specimen when the second

HHS-certified laboratory corroborates the original result reported for the primary
(Bottle A) specimen.

Rejected for Testing: The result reported by an HHS- Certified laboratory when

no tests are performed for specimen because of a fatal flaw or a correctable flaw
that has not been corrected.

Revenue Service Vehicles: All transit vehicles that are used for passenger
transportation service.

Safety-sensitive functions: Employee duties identified as:

(1)  The operation of a transit revenue service vehicle even when the
vehicle is not in revenue service.

(2)  The operation of a non-revenue service vehicle by an employee when
the operation of such a vehicle requires the driver to hold a
Commercial Drivers License (CDL).

(3)  Maintaining a revenue service vehicle or equipment used in revenue
service.

(4)  Controlling dispatch or movement of a revenue service vehicle and

(5)  Carrying a firearm for security purposes.

Specimen: Fluid, breath, or other material collected from an employee at the
collection site for the purpose of a drug or alcohol test.

Specimen Botftle: The bottle that, after being sealed and labeled according to the
procedures in 49 CFR Part 40, is used to hold a primary (“A”) or split (“B")
specimen during the transportation to the laboratory. In the context of oral fluid
testing, it may be referred to as a “vial,” “tube,” or “bottle.”

Split Specimen: In drug testing, the specimen that is sent to a first laboratory

and stored with its original seal intact, and which is transported to a second
laboratory for retesting at the employee’s request following MRO verification of
the primary specimen as positive, adulterated or substituted.

Drug and Alcohol Testing Policy (Zero Tolerance - v.0623) Page 6



Split specimen collection: A collection in which the single specimen collected is

divided into two separate specimen bottles, the primary specimen (Bottle A) and
the split specimen (Bottle B).

Substance Abuse Professional (SAP): A licensed physician (medical doctor or
doctor of osteopathy) or licensed or certified psychologist, social worker,
employee assistance professional, state-licensed or certified marriage and family
therapist, or drug and alcohol counselor (certified by an organization listed at
https://www.transportation.gov/odapc/sap) with knowledge of and clinical
experience in the diagnosis and treatment of drug and alcohol related disorders.

Substituted specimen: An employee’s specimen not consistent with a normal
human specimen, as determined by HHS (e.g., a urine specimen, with creatinine
and specific gravity values that are so diminished, or so divergent that they are
not consistent with normal human urine).

Test Refusal: The following are considered a refusal to test if the employee:

(1) Fail to appear for any test (except a pre-employment test) within a
reasonable time, as determined by the employer.

(2) Fail to remain at the collection site until the testing process is complete.
An employee who leaves the testing site before the testing process
commences for a pre-employment test has not refused to test.

(3) Fail to attempt to provide a specimen. An employee who does not provide
a specimen because he or she has left the testing site before the testing
process commenced for a pre-employment test has not refused to test.

(4) In the case of a directly-observed or monitored urine collection in a drug
test, fail to permit monitoring or observation of your provision of a
specimen.

(5) Fail to provide a sufficient quantity of specimen without a valid medical
explanation.
(6) Fail or decline to take an additional test as directed by the collector or the
employer for drug testing.
(7) Fail to undergo a medical evaluation as required by the MRO or the
employer’s Designated Employer Representative (DER).
(8) Fail to cooperate with any part of the testing process.
(9) Fail to follow an observer’s instructions to raise and lower clothing and
turn around during a directly-observed urine collection .
(10) Possess or wear a prosthetic or other device used to tamper with the
collection process.
(11) Admit to the adulteration or substitution of a specimen to the collector or
MRO.
(12) Refuse to sign the certification at Step 2 of the Alcohol Testing Form
(ATF).
(13) Fail to remain readily available following an accident.
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(14) As a covered employee, if the MRO reports that you have a verified

adulterated or substituted test result, you have refused to take a drug
test.

Undiluted (neat) oral fluid: An oral fluid specimen to which no other solid or liquid
has been added. For example: A collection device that uses a diluent (or other
component, process, or method that modifies the volume of the testable
specimen) must collect at least 1 mL of undiluted (neat) oral fluid.

Urine specimen: Urine collected from an employee at the collection site for the
purpose of a drug test.

Vehicle: A bus, electric bus, van, automobile, rail car, trolley car, trolley bus, or

vessel. A public transit vehicle is a vehicle used for public transportation or for
ancillary services.

Verified negative test: A drug test result reviewed by a medical review officer and
determined to have no evidence of prohibited drug use at or above the minimum

cutoff levels established by the Department of Health and Human Services
(HHS).

Verified positive test: A drug test result reviewed by a medical review officer and
determined to have evidence of prohibited drug use at or above the minimum
cutoff levels specified in 49 CFR Part 40 as revised.

Validity testing: The evaluation of the specimen to determine if it is consistent
with normal human urine. Specimen validity testing will be conducted on all
specimens provided for testing under DOT authority. The purpose of validity
testing is to determine whether certain adulterants or foreign substances were

added to the specimen, if the specimen was diluted, or if the specimen was
altered.

D. EDUCATION AND TRAINING

1) Every covered employee will receive a copy of this policy and will have
ready access to the corresponding federal regulations including 49 CFR
Parts 655 and 40, as amended. In addition, all covered employees will
undergo a minimum of 60 minutes of training on the signs and symptoms
of drug use including the effects and consequences of drug use on
personal health, safety, and the work environment. The training also

includes manifestations and behavioral cues that may indicate prohibited
drug use.

2) All supervisory personnel or company officials who are in a position to
determine employee fitness for duty will receive 60 minutes of reasonable
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suspicion training on the physical, behavioral, and performance indicators
of probable drug use and 60 minutes of additional reasonable suspicion

training on the physical, behavioral, speech, and performance indicators of
probable alcohol misuse.

E. PROHIBITED SUBSTANCES

1) Prohibited substances addressed by this policy include the following.

a. lllegally Used Controlled Substance or Drugs Under the Drug-Free
Workplace Act of 1988 any drug or any substance identified in
Schedule | through V of Section 202 of the Controlled Substance Act
(21 U.S.C. 812), and as further defined by 21 CFR 1308.11 through
1308.15 is prohibited at all times in the workplace unless a legal
prescription has been written for the substance. This includes, but is
not limited to: marijuana, amphetamines, opioids, phencyclidine (PCP),
and cocaine, as well as any drug not approved for medical use by the
U.S. Drug Enforcement Administration or the U.S. Food and Drug
Administration. lllegal use includes use of any illegal drug, misuse of
legally prescribed drugs, and use of illegally obtained prescription
drugs. It is important to note that the use of marijuana in any
circumstances remains completely prohibited for any safety-sensitive
employee subject to drug testing under USDOT regulations. The use of
marijuana in any circumstance (including under state recreational
and/or medical marijuana laws) by a safety-sensitive employee is a

violation of this policy and a violation of the USDOT regulation 49 CFR
Part 40, as amended.

Federal Transit Administration drug testing regulations (49 CFR Part
655) require that all employees covered under FTA authority be tested
for marijuana, cocaine, amphetamines, opioids, and phencyclidine as
described in this policy. lllegal use of these five drugs is prohibited at
all times and thus, covered employees may be tested for these drugs
anytime that they are on duty.

b. Legal Drugs: The appropriate use of legally prescribed drugs and non-
prescription medications is not prohibited. However, the use of any
substance which carries a warning label that indicates that mental
functioning, motor skills, or judgment may be adversely affected must
be reported to the City of McCook Public Transit Manager or City of
McCook HR and the employee is required to provide a written release
from his/her doctor or pharmacist indicating that the employee can
perform his/her safety-sensitive functions.

m
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c. Alcohol: The use of beverages containing alcohol (including
mouthwash, medication, food, candy) or any other substances

containing alcohol in a manner which violates the conduct listed in this
policy is prohibited.

F. PROHIBITED CONDUCT

1) lllegal use of the drugs listed in this policy and as defined in 49 CFR Part
40, as amended is prohibited at all times. All covered employees are
prohibited from reporting for duty or remaining on duty if they have used a
prohibited drug as defined in 49 CFR Part 40, as amended.

2) Each covered employee is prohibited from consuming alcohol while
performing safety-sensitive job functions or while on-call to perform safety-
sensitive job functions. If an on-call employee has consumed alcohol,
they must acknowledge the use of alcohol at the time that they are called
to report for duty. The covered employee will subsequently be relieved of
his/her_on-call responsibilities and subject to discipline for not fulfilling
his/her on-call responsibilities.

3) The Transit Department shall not permit any covered employee to perform
or continue to perform safety-sensitive functions if it has actual knowledge
that the employee is using alcohol

4) Each covered employee is prohibited from reporting to work or remaining
on duty requiring the performance of safety-sensitive functions while

having an alcohol concentration of 0.04 or greater regardless of when the
alcohol was consumed.

a. An employee with a breath alcohol concentration which measures
0.02-0.039 is not considered to have violated the USDOT-FTA drug
and alcohol regulations, provided the employee hasn't consumed
the alcohol within four (4) hours of performing a safety-sensitive
duty. However, if a safety-sensitive employee has a breath alcohol
concentration of 0.02-0.039, USDOT-FTA regulations require the
employee to be removed from the performance of safety-sensitive
duties until:

i. The employee’s alcohol concentration measures less than
0.02; or
ii. The start of the employee’s next regularly scheduled duty

period, but not less than eight hours following administration
of the test.

ey
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5) No covered employee shall consume alcohol for eight (8) hours following
involvement in an accident or until he/she submits to the post-accident
drug/alcohol test, whichever occurs first.

6) No covered employee shall consume alcohol within four (4) hours prior to
the performance of safety-sensitive job functions.

7) City of McCook Public Transit, under its own authority, also prohibits the
consumption of alcohol at all times the employee is on duty, or anytime
the employee is in uniform.

8) Consistent with the Drug-free Workplace Act of 1988, all City of McCook
Public Transit employees are prohibited from engaging in the unlawful
manufacture, distribution, dispensing, possession, or use of prohibited

substances in the work place including transit system premises and transit
vehicles.

G. DRUG STATUTE CONVICTION

Consistent with the Drug Free Workplace Act of 1998, all employees are required
to notify the City of McCook Public Transit Manager, of any criminal drug statute
conviction for a violation occurring in the workplace within five days after such

conviction. Failure to comply with this provision shall result in disciplinary action
as defined in this policy.

H. TESTING REQUIREMENTS

1) Drug testing and alcohol testing will be conducted as required by 49 CFR
Part 40 as amended. All employees covered under FTA authority shall be
subject to testing prior to performing safety-sensitive duty, for reasonable
suspicion, following an accident, and random as defined in this policy, and
return to duty/follow-up.

2) A drug test can be performed any time a covered employee is on duty. A
reasonable suspicion, random, or follow-up alcohol test can only be
performed just before, during, or after the performance of a safety-
sensitive job function. _Under City of McCook Public Transit authority, a
non-DOT alcohol test can be performed any time a covered employee is
on duty.

All covered employees will be subject to drug testing and alcohol testing as a
condition of ongoing employment with City of McCook Public Transit. Any safety-
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sensitive employee who refuses to comply with a request for testing shall be
removed from duty and subject to discipline as defined in this policy.

I. DRUG TESTING PROCEDURES

1) Testing shall be conducted in a manner to assure a high degree of
accuracy and reliability and using techniques, equipment, and laboratory
facilities which have been approved by the U.S. Department of Health and
Human Service (HHS). All testing will be conducted consistent with the
procedures set forth in 49 CFR Part 40, as amended. The procedures will
be performed in a private, confidential manner and every effort will be

made to protect the employee, the integrity of the drug testing procedure,
and the validity of the test result.

2) The drugs that will be tested for include marijuana, cocaine, opioids,
amphetamines, and phencyclidine. After the identity of the donor is
checked using picture identification, a urine and/or oral fluid specimen will
be collected as described in 49 CFR Part 40, as amended. Each
specimen will be accompanied by a DOT Custody and Control Form and
identified using a unique identification number that attributes the specimen
to the correct individual. The specimen analysis will be conducted at a
HHS certified laboratory. An initial drug screen and validity test will be
conducted on the primary specimen. For those specimens that are not
negative, a confirmatory test will be performed. The test will be
considered positive if the amounts of the drug(s) and/or its metabolites
identified by the confirmatory test are at or above the minimum thresholds
established in 49 CFR Part 40, as amended.

3) The test results from the HHS certified laboratory will be reported to a
Medical Review Officer. A Medical Review Officer (MRO) is a licensed
physician with detailed knowledge of substance abuse disorders and drug
testing. The MRO will review the test results to ensure the scientific
validity of the test and to determine whether there is a legitimate medical
explanation for a confirmed positive, substitute, or adulterated test result.
The MRO will attempt to contact the employee to notify the employee of
the non-negative laboratory result and provide the employee with an
opportunity to explain the confirmed laboratory test result. The MRO will
subsequently review the employee’s medical history/medical records as
appropriate to determine whether there is a legitimate medical explanation
for a non-negative laboratory result. If no legitimate medical explanation is
found, the test will be verified positive or refusal to test and reported to
City of McCook Public Transit. If a legitimate explanation is found, the
MRO will report the test result as negative.

%
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4) If the test is invalid without a medical explanation, a retest will be
conducted under direct observation. Employees do not have access to a
test of their split specimen following an invalid result.

5) Any covered employee who questions the results of a required drug test
may request that the split sample be tested. The split sample test must be
conducted at a second HHS-certified laboratory. The test must be
conducted on the split sample that was provided by the employee at the
same time as the primary sample. The method of collecting, storing, and
testing the split sample will be consistent with the procedures set forth in
49 CFR Part 40, as amended. The employee's request for a split sample
test must be made to the Medical Review Officer within 72 hours of notice
of the original sample verified test result. Requests after 72 hours will only
be accepted at the discretion of the MRO if the delay was due to
documentable facts that were beyond the control of the employee. City of
McCook Public Transit will ensure that the cost for the split specimen
analysis is covered in order for a timely analysis of the sample, however

City of McCook Public Transit will seek reimbursement for the split sample
test from the employee.

6) If the analysis of the split specimen fails to confirm the presence of the
drug(s) detected in the primary specimen, if the split specimen is not able
to be analyzed, or if the results of the split specimen are not scientifically
adequate, the MRO will declare the original test to be canceled.

7) Observed collections

a. Consistent with 49 CFR Part 40, as amended, collection under
direct observation with no advance notice will occur if:

i. The laboratory reports to the MRO that a specimen is invalid,
and the MRO reports to City of McCook Drug and Alcohol
Program Manager that there was not an adequate medical
explanation for the result;

i. The MRO reports to City of McCook Drug and Alcohol
Program Manager that the original positive, adulterated, or -
substituted test result had to be cancelled because the test
of the split specimen could not be performed;

iii. The laboratory reported to the MRO that the urine specimen
was negative-dilute with a creatinine concentration greater
than or equal to 2 mg/dL but less than or equal to 5 mg/dL,
and the MRO reported the urine specimen as negative-dilute
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and that a second collection must take place under direct
observation (see §40.197(b)(1)).

iv. The collector observes materials brought to the collection
site or the employee's conduct clearly indicates an attempt to
tamper with a specimen;

v. The temperature on the original urine specimen was out of
range (See §40.65(b)(5));

vi. Anytime the employee is directed to provide another
specimen because the original specimen appeared to have
been tampered with (See §40.65(c)(1)).

vii. All follow-up-tests; or

viii. All return-to-duty tests
Urine collections that are required to be directly observed will be

conducted by a person of the same gender as the donor as required by 49
CFR Part 40.67.

J. ALCOHOL TESTING PROCEDURES

1) Tests for breath alcohol concentration will be conducted utilizing a
National Highway Traffic Safety Administration (NHTSA)-approved
Evidential Breath Testing device (EBT) operated by a trained Breath
Alcohol Technician (BAT). A list of approved EBTs can be found on
ODAPC’'s Web page for “Approved Evidential Breath Measurement
Devices”. Alcohol screening tests may be performed using a non-
evidential testing device (alcohol screening device (ASD)) which is also
approved by NHTSA. A list of approved ASDs can be found on ODAPC'’s
Web page for “Approved Screening Devices to Measure Alcohol in Bodily
Fluids”. If the initial test indicates an alcohol concentration of 0.02 or
greater, a second test will be performed to confirm the results of the initial
test. The confirmatory test must occur on an EBT. The confirmatory test
will be conducted no sooner than fifteen minutes after the completion of
the initial test. The confirmatory test will be performed using a NHTSA-
approved EBT operated by a trained BAT. The EBT will identify each test
by a unique sequential identification number. This number, time, and unit
identifier will be provided on each EBT printout. The EBT printout, along
with an approved alcohol testing form, will be used to document the test,
the subsequent results, and to attribute the test to the correct employee.
The test will be performed in a private, confidential manner as required by
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49 CFR Part 40, as amended. The procedure will be followed as
prescribed to protect the employee and to maintain the integrity of the
alcohol testing procedures and validity of the test result.

2) A confirmed alcohol concentration of 0.04 or greater will be considered a
positive alcohol test and in violation of this policy. The consequences of a
positive alcohol test are described in this policy. Even though an
employee who has a confirmed alcohol concentration of 0.02 to 0.039 is
not considered positive, the employee shall still be removed from duty for
at least eight hours or for the duration of the work day whichever is longer
and will be subject to the consequences described in this policy. An
alcohol concentration of less than 0.02 will be considered a negative test.

3) City of McCook Public Transit affirms the need to protect individual dignity,
privacy, and confidentiality throughout the testing process. If at any time
the integrity of the testing procedures or the validity of the test results is
compromised, the test will be canceled. Minor inconsistencies or

procedural flaws that do not impact the test result will not result in a
cancelled test.

4) The alcohol testing form (ATF) required by 49 CFR Part 40 as amended,
shall be used for all FTA required testing. Failure of an employee to sign
step 2 of the ATF will be considered a refusal to submit to testing.

K. PRE-EMPLOYMENT TESTING

1) All applicants for covered transit positions shall undergo drug testing prior
to performance of a safety-sensitive function.

a. All offers of employment for covered positions shall be extended
conditional upon the applicant passing a drug test. An applicant will
not be allowed to perform safety-sensitive functions unless the
applicant takes a drug test with verified negative results.

b. An employee shall not be placed, transferred or promoted into a
position covered under FTA authority or company authority until the
employee takes a drug test with verified negative results.

c. If an applicant fails a pre-employment drug test, the conditional
offer of employment shall be rescinded and the applicant will be
provided with a list of at least two (2) USDOT qualified Substance
Abuse Professionals._ Failure of a pre-employment drug test will
disqualify an applicant for employment for a period of at least one
year. Before being considered for future employment the applicant
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must provide the employer proof of having successfully completed
a referral, evaluation and treatment plan as described in section
655.62 of subpart G. The cost for the assessment and any
subsequent treatment will be the sole responsibility of the applicant.

d. When an employee being placed, transferred, or promoted from a
non-covered position to a position covered under FTA authority or
company authority submits a drug test with a verified positive result,

the employee shall be subject to disciplinary action in accordance
with this policy.

e. If a pre-employment test is canceled, City of McCook Public Transit

will require the applicant to take and pass another pre-employment
drug test.

f. In instances where a FTA covered employee does not perform a
safety-sensitive function for a period of 90 consecutive days or
more regardless of reason, and during that period is not in the
random testing pool the employee will be required to take a pre-
employment drug test under 49 CFR Part 655 and have negative
test results prior to the conduct of safety-sensitive job functions.

g. Following a negative dilute the employee will be required to
undergo another test. Should this second test result in a negative
dilute result, the test will be considered a negative and no additional
testing will be required unless directed to do so by the MRO.

h. Applicants are required (even if ultimately not hired) to provide City
of McCook Public Transit with signed written releases requesting
USDOT drug and alcohol records from all previous, USDOT-
covered, employers that the applicant has worked for within the last
two years. Failure to do so will result in the employment offer being
rescinded. City of McCook Public is required to ask all applicants
(even if ultimately not hired) if they have tested positive or refused
to test on a pre-employment test for a USDOT covered employer
within the last two years. If the applicant has tested positive or
refused to test on a pre-employment test for a USDOT covered
employer, the applicant must provide City of McCook Public Transit
proof of having successfully completed a referral, evaluation and
treatment plan as described in section 655.62 of subpart G.

L. REASONABLE SUSPICION TESTING
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1) All City of McCook Public Transit System FTA covered employees will be
subject to a reasonable suspicion drug and/or alcohol test when the
employer has reasonable suspicion to believe that the covered employee
has used a prohibited drug and/or engaged in alcohol misuse.
Reasonable suspicion shall mean that there is objective evidence, based
upon specific, contemporaneous, articulable observations of the
employee's appearance, behavior, speech or body odor that are
consistent with possible drug use and/or alcohol misuse. Reasonable
suspicion referrals must be made by one or more supervisors who are
trained to detect the signs and symptoms of drug and alcohol use, and
who reasonably concludes that an employee may be adversely affected or
impaired in his/her work performance due to possible prohibited substance
abuse or alcohol misuse. A reasonable suspicion alcohol test can only be
conducted just before, during, or just after the performance of a safety-
sensitive job function. However, under City of McCook Public Transit
System _authority, a non-DOT reasonable suspicion alcohol test may be
performed any time the covered employee is on duty. A reasonable

suspicion drug test can be performed any time the covered employee is
on duty.

2) City of McCook Public Transit System shall be responsible for transporting
the employee to the testing site. Supervisors should avoid placing
themselves and/or others into a situation which might endanger the
physical safety of those present. The employee shall be placed on
administrative leave pending disciplinary action described in this policy.
An _employee who refuses an instruction to submit to a drug/alcohol test
shall not be permitted to finish his or her shift and shall immediately be
placed on administrative leave pending disciplinary action as specified in
this policy.

3) A written record of the observations which led to a drug/alcohol test based
on reasonable suspicion shall be prepared and signed by the supervisor
making the observation. This written record shall be submitted to the City
of McCook Public Transit System and City of McCook HR.

4) When there are no specific, contemporaneous, articulable objective facts
that indicate current drug or alcohol use, but the employee (who is not
already a participant in a treatment program) admits the abuse of alcohol
or other substances to a supervisor in his/her chain of command, the
employee shall be referred for assessment and treatment consistent with
this policy. The City of McCook Public Transit System shall place the
employee on administrative leave in accordance with the provisions set
forth under this policy. Testing in this circumstance would be performed
under the direct authority of the City of McCook Public Transit System.
Since the employee self-referred to management, testing under this
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circumstance would not be considered a violation of this policy or a
positive test result under Federal authority. However, self-referral
does not exempt the covered employee from testing under Federal
authority as specified in this policy or the associated consequences.

M. POST-ACCIDENT TESTING

1) FATAL ACCIDENTS — A covered employee will be required to undergo
drug and alcohol testing if they are involved in an accident with a transit
vehicle, whether or not the vehicle is in revenue service at the time of the
accident, that results in a fatality. This includes all surviving covered
employees that are operating the vehicle at the time of the accident and
any other whose performance could have contributed to the accident, as

determined by the employer using the best information available at the
time of the decision.

2) NON-FATAL ACCIDENTS - A post-accident test of the employee
operating the public transportation vehicle will be conducted if an accident
occurs and at least one of the following conditions is met:

a. The accident results in injuries requiring immediate medical
treatment away from the scene unless the covered employee can
be completely discounted as a contributing factor to the accident.

b. One or more vehicles incurs disabling damage as a result of the
occurrence and must be transported away from the scene, unless
the covered employee can be completely discounted as a
contributing factor to the accident.

In addition, any other covered employee whose performance could have
contributed to the accident, as determined by the employer using the best
information available at the time of the decision, will be tested.

As soon as practicable following an accident, as defined in this policy, the
transit supervisor investigating the accident will notify the transit employee
operating the transit vehicle and all other covered employees whose
performance could have contributed to the accident of the need for the test.

The supervisor will make the determination using the best information available
at the time of the decision.

The appropriate transit supervisor shall ensure that an employee, required to
be tested under this section, is tested as soon as practicable, but no longer
than eight (8) hours of the accident for alcohol, and no longer than 32 hours for
drugs. If an alcohol test is not performed within two hours of the accident, the
Supervisor will document the reason(s) for the delay. If the alcohol test is not
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conducted within (8) eight hours, or the drug test within 32 hours, attempts to
conduct the test must cease and the reasons for the failure to test documented.

Any covered employee involved in an accident must refrain from alcohol use for

eight (8) hours following the accident, or until he/she undergoes a post-accident
alcohol test.

An employee who is subject to post-accident testing who fails to remain readily
available for such testing, including notifying a supervisor of his or her location
if he or she leaves the scene of the accident prior to submission to such test,
may be deemed to have refused to submit to testing.

Nothing in this section shall be construed to require the delay of necessary
medical attention for the injured following an accident, or to prohibit an
employee from leaving the scene of an accident for the period necessary to

obtain assistance in responding to the accident, or to obtain necessary
emergency medical care.

In the rare event that City of McCook Public Transit is unable to perform an
FTA drug and alcohol test (i.e., employee is unconscious, employee is detained
by law enforcement agency), The City of McCook Public Transit System may
use drug and alcohol post-accident test results administered by local law
enforcement officials in lieu of the FTA test. The local law enforcement officials

must have independent authority for the test and the employer must obtain the
results in conformance with local law.

N. RANDOM TESTING

1) All covered employees will be subjected to random, unannounced testing.
The selection of employees shall be made by a scientifically valid method
of randomly generating an employee identifier from the appropriate pool of
safety-sensitive employees. Individuals who may be covered under

company authority will be selected from a pool of non-DOT-covered
individuals.

2) The dates for administering unannounced testing of randomly selected

employees shall be spread reasonably throughout the calendar year, day
of the week and hours of the day.

3) The number of employees randomly selected for drug/alcohol testing
during the calendar year shall be not less than the percentage rates set
each year by the FTA administrator. The current year testing rates can be

viewed online at https://www.transportation.gov/odapc/random-testing-
rates.
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4) Each covered employee shall be in a pool from which the random
selection is made. Each covered employee in the pool shall have an
equal chance of selection each time the selections are made. Employees
will remain in the pool and subject to selection, whether or not the

employee has been previously tested. There is no discretion on the part
of management in the selection.

5) Covered transit employees that fall under the Federal Transit
Administration regulations will be included in one random pool maintained
separately from the testing pool of non-safety-sensitive employees that
are included solely under City of McCook Public Transit System authority.

6) Random tests can be conducted at any time during an employee’s shift for
drug testing. Alcohol random tests can only be performed just before,
during, or just after the performance of a safety sensitive duty. However
under City of McCook Public Transit System’ authority, a non-DOT
random alcohol test may be performed any time the covered employee is

on duty. Testing can occur during the beginning, middle, or end of an
employee’s shift.

7) Employees are required to proceed immediately to the collection site upon
notification of their random selection.

O. RETURN-TO-DUTY TESTING

City of McCook Public Transit System_will terminate the employment of any
employee that tests positive or refuses a test as specified in this policy.
However, in the rare event an employee is reinstated with court order or other
action beyond the control of the transit system, the employee must complete the
return-to-duty process prior to the performance of safety-sensitive functions. All
covered employees who previously tested positive on a drug or alcohol test or
refused a test, must test negative for drugs, alcohol (below 0.02 for alcohol), or
both and be evaluated and released by the Substance Abuse Professional before
returning to work. Following the initial assessment, the SAP will recommend a
course of rehabilitation unique to the individual. The SAP will recommend the
return-to-duty test only when the employee has successfully completed the
treatment requirement and is known to be drug and alcohol-free and there are no
undue concerns for public safety. The SAP will determine whether the employee
returning to duty will require a return-to-duty drug test, alcohol test, or both.

P. FOLLOW-UP TESTING
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Covered employees that have returned to duty following a positive or refused test
will be required to undergo frequent, unannounced drug and/or alcohol testing
following their return-to-duty test. The follow-up testing will be performed for a
period of one to five years with a minimum of six tests to be performed the first
year. The frequency and duration of the follow-up tests (beyond the minimums)
will be determined by the SAP reflecting the SAP's assessment of the
employee’s unique situation and recovery progress. Follow-up testing should be
frequent enough to deter and/or detect a relapse. Follow-up testing is separate

and in addition to the random, post-accident, reasonable suspicion and return-to-
duty testing.

In the instance of a self-referral or a management referral, the employee will be
subject to non-USDOT follow-up tests and follow-up testing plans modeled using
the process described in 49 CFR Part 40. However, all non-USDOT follow-up
tests and all paperwork associated with an employee’s return-to-work agreement
that was not precipitated by a positive test result (or refusal to test) does not
constitute a violation of the Federal requlations will be conducted under company
authority and will be performed using non-DOT testing forms.

Q. RESULT OF DRUG/ALCOHOL TEST

1) Any covered employee that has a verified positive drug or alcohol test, or
test refusal, will be immediately removed from his/her safety-sensitive
position, informed of educational and rehabilitation programs available,
and will be provided with a list of at least two (2) USDOT qualified

Substance Abuse Professionals (SAP) for assessment, and will be
terminated.

2) Following a negative dilute the employee will be required to undergo
another test. Should this second test result in a negative dilute result, the

test will be considered a negative and no additional testing will be required
unless directed to do so by the MRO.

3) Refusal to submit to a drug/alcohol test shall be considered equivalent to a
positive test result and a direct act of insubordination and shall result in
termination and referral to a list of USDOT qualified SAPs. A test refusal
is defined as any of the following circumstances:

a. Fail to appear for any test (except a pre-employment test) within a
reasonable time, as determined by the employer.

b. Fail to remain at the collection site until the testing process is
complete. An employee who leaves the testing site before the

testing process commences for a pre-employment test has not
refused to test.
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c. Fail to attempt to provide a specimen. An employee who does not
provide a specimen because he or she has left the testing site
before the testing process commenced for a pre-employment test
has not refused to test.

d. In the case of a directly observed or monitored urine collection in a
drug test, fail to permit monitoring or observation of your provision
of a specimen.

e. Fail to provide a sufficient quantity of specimen without a valid
medical explanation.

f.  Fail or decline to take an additional test as directed by the collector
or the employer for drug testing.

g. Fail to undergo a medical evaluation as required by the MRO or the
employer's Designated Employer Representative (DER).

h. Fail to cooperate with any part of the testing process.

i. Fail to follow an observer's instructions to raise and lower clothing
and turn around during a directly observed urine collection.

j. Possess or wear a prosthetic or other device used to tamper with
the collection process.

k. Admit to the adulteration or substitution of a specimen to the
collector or MRO.

|. Refuse to sign the certification at Step 2 of the Alcohol Testing
Form (ATF).

m. Fail to remain readily available following an accident.

As a covered employee, if the MRO reports that you have a verified

adulterated or substituted test result, you have refused to take a
drug test.

=

4) An alcohol test result of >0.02 to < 0.039 BAC shall result in the removal of
the employee from duty for eight hours or the remainder or the work day
whichever is longer. The employee will not be allowed to return to safety-
sensitive duty for his/her next shift until he/she submits to a NONDOT
alcohol test with a result of less than 0.02 BAC.

5) In_the instance of a self-referral or a management referral, disciplinary
action against the employee shall include:

a. Mandatory referral for an assessment by an employer approved
counseling professional for assessment, formulation of a treatment
plan, and execution of a return-to-work agreement.

b. Failure to execute or remain compliant with the return-to-work
agreement shall result in termination from City of McCook Public
Transit System employment.

i. Compliance with the return-to-work agreement means that
the employee has submitted to a drug/alcohol test
immediately prior to returning to work; the result of that test
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is negative; the employee is cooperating with his/her
recommended treatment program; and, the employee has
agreed to periodic unannounced follow-up testing as
described in this policy; however, all follow-up testing
performed as part of a return-to-work agreement required
under this policy is under the sole authority of City of
McCook Public Transit and will be performed using non-
DOT testing forms.

c. Refusal to submit to a periodic unannounced follow-up drug/alcohol
test shall be considered a direct act of insubordination and shall
result in termination. All tests conducted as part of the return-
to-work agreement will be conducted under company authority
and will be performed using non-DOT testing forms.

d. A_self-referral or management referral to the employer's
counseling professional that was not precipitated by a positive
fest result does not constitute a violation of the Federal
requlations and will not be considered as a positive test result
in relation to the progressive discipline defined in this policy.

e. Periodic unannounced follow-up drug/alcohol testing conducted as
a result of a self-referral or management referral which results in a
verified positive shall be considered a positive test result in relation
to the progressive discipline defined in this policy.

f. A Voluntary Referral does not shield an employee from disciplinary
action or guarantee employment with City of McCook Public
Transit.

g. A Voluntary Referral does not shield an employee from the
requirement to comply with drug and alcohol testing.

6) Failure of an employee to report within five days a criminal drug statute

conviction for a violation occurring in the workplace shall result in
termination.

R. GRIEVANCE AND APPEAL

The consequences specified by 49 CFR Part 40.149 (c) for a positive test or test
refusal is not subject to arbitration.

S. PROPER APPLICATION OF THE POLICY

City of McCook Public Transit is dedicated to assuring fair and equitable
application of this substance abuse policy. Therefore, supervisors/managers are
required to use and apply all aspects of this policy in an unbiased and impartial
manner. Any supervisor/manager who knowingly disregards the requirements of
this policy, or who is found to deliberately misuse the policy in regard to

“
e ]
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subordinates, shall be subject to disciplinary action, up to and including
termination.

T. INFORMATION DISCLOSURE

1) Drug/alcohol testing records shall be maintained by the City of McCook
Public Transit Drug and Alcohol Program Manager and, except as
provided below or by law, the results of any drug/alcohol test shall not be
disclosed without express written consent of the tested employee.

2) The employee, upon written request, is entitled to obtain copies of any
records pertaining to their use of prohibited drugs or misuse of alcohol
including any drug or alcohol testing records. Covered employees have
the right to gain access to any pertinent records such as equipment
calibration records, and records of laboratory certifications. Employees
may not have access to SAP follow-up testing plans.

3) Records of a verified positive drug/alcohol test result shall be released to
the Drug and Alcohol Program Manager, and other transit system
management personnel on a need-to-know basis.

4) Records will be released to a subsequent employer only upon receipt of a
written request from the employee.

5) Records of an employee's drug/alcohol tests shall be released to the
adjudicator in a grievance, lawsuit, or other proceeding initiated by or on
behalf of the tested individual arising from the results of the drug/alcohol
test. The records will be released to the decision maker in the proceeding.

6) Records will be released to the National Transportation Safety Board
during an accident investigation.

7) Information will be released in a criminal or civil action resulting from an
employee’s performance of safety-sensitive duties, in which a court of
competent jurisdiction determines that the drug or alcohol test information
is relevant to the case and issues an order to the employer to release the
information. The employer will release the information to the decision
maker in the proceeding with a binding stipulation that it will only be
released to parties of the proceeding.

8) Records will be released to the DOT or any DOT agency with regulatory
authority over the employer or any of its employees.
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9) Records will be released if requested by a Federal, state or local safety

agency with regulatory authority over City of McCook Transit or the
employee.

10)If a party seeks a court order to release a specimen or part of a specimen
contrary to any provision of Part 40 as amended, necessary legal steps to
contest the issuance of the order will be taken.

11)In the case of a contractor or sub-recipient of a state department of
transportation, records will be released when requested by such agencies
that must certify compliance with the regulation to the FTA.
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This Policy was adopted by the McCook City Council on January 2, 2024.

City of McCook Mayor
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Job Title

Attachment A

Job Duties Testing Authority

Full-Time Bus Driver

Part-Time Bus Driver

Public Transit Dispatcher

Senior Services Director

Provide transportation for the public, FTA
including disabled, and children within the

city limits of McCook and operate
communications system with same; responsible
for safety of passengers while driving the transit
bus and assist patrons as necessary and legally
permissible, including operating the wheelchair
lift; maintain all records pertaining to the transit
bus, maintain daily records; maintains transit
vehicle, including fueling, cleaning, general
maintenance; coordinates routine servicing

and repair.

Backup to Full-Time Bus Driver as needed. FTA
Same job duties as Full-Time Driver.

Answers calls and schedule trips for FTA
public transportation; maintain a log of

daily trips; communicate with transit

driver via cell phone or tablet; enter daily

data into computer program; maintain

records of clients served: assist Director in

preparing monthly reports; count and log

contributions log fares received from

Public Transit program.

As it relates to public transit; FTA
Manage and supervisor operations
within available resources; plans
and organizes workloads and staff
assignment; trains motivates and
evaluates assigned staff; reviews
progress and directs changes as
needed. Develops and implements
policies, procedures and standards
for efficient and effective
operation and maintenance of the
Public Transit operations. Assures
compliance with established
policies and procedures, Serves as
backup Public Transit Dispatcher
and Bus Driver as needed.
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Attachment B Contacts

Any questions regarding this policy or any other aspect of the substance abuse
policy should be directed to the following individual(s).

City of McCook Public Transportation Drug and Alcohol Program Manager
Name:Lilia Dimas

Title: Designated Employee Representative (DER)

Address:505 West C Street, McCook NE 69001

Telephone Number:

Medical Review Officer

Name:Janelle a Jaworski M.D.

Title: Medical Review Officer

Address:9501 Northfield BLVD, Denver CO. 80238
Telephone Number:877-585-1366

Substance Abuse Professional #1

Name:David Lund

Title: Substance Professional

Address:108 East 2" St North Platte Ne 69101
Telephone Number: 308-534-9271

Substance Abuse Professional #2
Name:Brenda Ruf

Title: Substance Abuse Professional
Address:1012 West 3@ ST, McCook NE 69001
Telephone Number: 308-345-2770
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CITY MANAGER’S REPORT
JANUARY 2, 2024 CITY COUNCIL MEETING

ITEM: 2.C.

RECOMMENDATION:

Authorize the Mayor to sign the Certificate of Compliance for the 2023
Maintenance Agreement between the City of McCook and the Nebraska
Department of Transportation.

BACKGROUND:

The City of McCook is responsible for the surface maintenance of all State
of Nebraska highways located within the City limits. This document certifies
that all roadway surface maintenance has been accomplished as per terms
of the maintenance agreement between the City of McCook and the
Nebraska Department of Roads.

FISCAL
IMPACT: None.

APPROVALS:

76 / ‘é %52,71/{ December 26, 2023

Kyle Potthoff, Public Works Director

- December 26, 2023

Nate Schneider, Cﬁy Manager




NEBRASKA

Good Life. Great Journey.
DEPARTMENT OF TRANSPORTATION
11/13/2023

City of McCook
PO Box 1059
McCook, NE 69001

Enclosed is the City Maintenance Agreement with the Nebraska Department of Transportation for
highway corridors through your community. This agreement begins January 1, 2024, and runs thru
December 31, 2024. The rates for 2024 will remain the same as 2023. Please arrange for the review and
execution of these documents by the proper city officials and return to this office by December 1, 2023
for processing. A copy will be returned to the City once it is executed by the Nebraska Department of
Transportation.

Due to an increase in cost of materials and equipment, NDOT will begin using a 3-year state average
(per lane mile) to create a fair rate for snow removal, system preservation and right of way
maintenance. Each supplement after the 2025 agreement will show a 3% increase. Following the fourth
supplement, the Department will calculate a new 3-year average for a new base rate set to begin in
2030. For budgeting purposes, the chart below shows the rates (per lane mile) for years 2025 — 2029.

2025 2026 2027 2028 2029

Snow Removal $ 1,430.00 $ 1,470.00 $1,5610.00 $ 1,560.00 $1,600.00
System Preservation  $ 2,030.00 $ 2,090.00 $ 2,160.00 $2,220.00 $ 2,290.00

Enclosed is a Certificate of Compliance for the Maintenance Agreement which confirms all the NDOT
system maintenance through your city limits has been completed as required by the Agreement for the
period January 1, 2023 thru December 31, 2023.

When compliance has been verified, please have it signed by the appropriate city officials and returned
to my attention to our office by January 10, 2024.

Sincerely,

W\J\N@Qw /Q)W
Margaret Repas

Administrative Assistant
Enclosures

Vicki Kramer. Director
Department of Transportation
District 7 Headquarters orFFice 308-345-8490 rax 308-345-8492

619 Auditorium Drive NDOT.ContactUs@nebraska.gov
McCock, NE 69001-3569

dot.nebraska.gov




NEBRASKA
Good Life. GreatJoumey.  GERTIFICATE OF COMPLIANCE

DEPARTMENT OF TRANSPORTATION

Maintenance Agreement No. 17 QE 2251 Supp 1
Maintenance Agreement between the Nebraska Department of Transportation and the
Municipality of McCook
Municipal Extensions in McCook

We hereby certify that all roadway surface maintenance has been accomplished as per
terms of the Maintenance Agreement specified above.

As per Section 8d of the Agreement, we are submitting this certificate to District
Engineer Kurt Vosburg, Department of Transportation, McCook, Nebraska.

ATTEST: day of , 20

City Clerk Mayor/Designee

| hereby certify that all roadway surface maintenance was performed as per the above
listed agreement and payment for the same should be made.

District Engineer, Department of Transportation

] For Office Use Only

Agreement No.:

Pay/Bill Code:

Contractor No.:

Amount; $

NDOT Form 508, January 2018



CITY MANAGER’S REPORT
JANUARY 2, 2023 MCCOOK CITY COUNCIL MEETING

ITEm 3.A.

Approve Resolution No. 2024-01 authorizing city staff to submit a letter of intent to the
Nebraska Department of Economic Development Civic and Community Center Financing Fund
for preliminary planning purposes.

BACKGROUND:

In 2023, the State of Nebraska approved the City of McCook’s status as a Creative
District. Money has been appropriated by the State of Nebraska through NDED’s CCCFF
program to allow Creative District communities to plan for potential improvement projects within
their respective Creative District(s). The minimum grant award through the CCCFF for the
Creative District program is $100,000. Per the program guidelines, the City of McCook would
have to provide a $100,000 match. Due to the size of the match, City staff expressed concern
about funding the entirety of the match through the City’s general fund.

As such, City staff has been working with the MEDC, MCF, and the Community Hospital
to determine whether to move forward with a CCCFF planning grant application. Through our
initial discussions, the group intends for each entity to donate $20,000 toward the planning
grant, alleviating the burden on the City of McCook to fund the entire match. Ultimately, an
MOU would be executed outlining each parties’ obligation. Based on these discussions and
understandings, staff is interested in applying for the CCCFF planning grant. The McCook City
Council will have to authorize the City of McCook to complete the grant application. The grant
application must be executed by the City of McCook, per the CCCFF guidelines. The
aforementioned entities will work through the details of the grant application with the City of
McCook prior to the grant application due date. For now, the McCook City Council only needs
to approve the submission of a letter of intent to NDED.

Per the CCCFF guidelines, letters of intent are due by January 15, 2024. The final

application would be due on February 15, 2024. If the parties are unable to agree upon terms
and funding of the planning grant, an application will not be filed with NDED.

APPROVALS:

Loa /e December 21, 2023

Lea Ann Doak, City Clerk

Y il — December 21, 2023
Nate Schneider, City Manager

m KA@Q *BCDJ\ December 21, 2023

Tera Koetter, Assistant City Manager




RESOLUTION NO. 2024-01

AUTHORIZING THE SIGNING OF A
LETTER OF INTENT TO THE NEBRASKA DEPARTMENT OF ECONOMIC
DEVELOPMENT CIVIC AND COMMUNITY CENTER FINANCING FUND FOR
PRELIMINARY PLANNING PURPOSES REGARDING A POTENTIAL PUBLIC
NEBRASKA ARTS COUNCIL CREATIVE DISTRICT PROJECT

Whereas: The Nebraska Department of Economic Development Civicand Community Center Financing
Fund supports the development of Nebraska Arts Council Creative Districts by offering a grant to
Nebraska municipalities; and

Whereas: The Nebraska Department of Economic Development Civic and Community Center Financing
Fund grants may be used to construct and/or improve facilities such as libraries, recreation and
wellness centers, gathering spaces, convention centers, town squares, and cultural centers; and

Whereas: The Nebraska Department of Economic Development Civicand Community Center Financing
Fund grants may also be used for preliminary planning related to the development or rehabilitation of
eligible projects, which includes Nebraska Arts Council Creative Districts; and

Whereas: The City of McCook has received the Nebraska Arts Council Creative District designation; and

Whereas: The community intends to complete a planning study to determine projects that will
encourage development relative to the goals of the Creative District; and

Whereas: The McCook City Council is desirous of commencing the preliminary planning of a Nebraska
Arts Council Creative District project that will benefit from the financial assistance of a preliminary
planning grant issued by the Nebraska Department of Economic Development Civic and Community
Center Financing Fund; and

Whereas: The Nebraska Department of Economic Development Civic and Community Center Financing
Fund requires potential applicants to submit a letter of intent.

Be it resolved that the Mayor of the City of McCook is hereby authorized to sign a letter of intent
signifying the City of McCook's intentions to file an application with the Nebraska Department of
Economic Development Civicand Community Center Financing Fund for preliminary planning purposes
as it relates to a City of McCook Nebraska Arts Council Creative District project.

Adopted this 2" day of January, 2024 at McCook, Nebraska.

-s- Linda Taylor, Ex-officio Mayor
and Council President
ATTEST:

-s- Lea Ann Doak, City Clerk
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